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This matter comes before the Office of Administrative Hearings (“OAH”) for a public hearing
on a development proposal submitted in accordance with Article 32, Title 4, of the Baltimore County
Code (“BCC”). Red Maple Place Limited Partnership, Owner/Applicant (herein known as “Developer”)
submitted for approval a 5-sheet redlined Development Plan (the “Redlined Development Plan”) and a
5-sheet greenlined Development Plan (the “Greenlined Development Plan”) prepared by DS Thaler &
Assoc., LLC, known as “Red Maple Place”. 1

The Developer proposes to construct a four-story apartment building with parking on the lower
level at 407 E. Joppa Rd., Towson (the “Property”). The building is to include 56 units: 22 one-
bedroom, 17 two-bedroom, and 17 three-bedroom apartments. Details of the proposed development are
more fully depicted on the Redlined Development Plan (Dev. Ex. 1A-1B) and the Greenlined
Development Plan (Dev. Ex. 24A-E).

A Community Input Meeting (‘CIM”) was held on October 29, 2019. A list of participants is

! The Developer withdrew a Petition for Variance from § 307.1 of the Baltimore County Zoning Regulations
(“BCZR”) to allow a maximum building height of 45.5 feet (with a 10 foot extension for the stair tower for maintenance
access to the roof) in lieu of the maximum height of 30 feet per the BCZR § 201.3A. Council Bill No. 107-20 which would
have limited the height of the building was not passed by the County Council on November 16, 2020.



contained in the case file. A Development Plan Conference (“DPC”) was held pursuant to BCC, §32-
4-226(c) on August 7, 2020 and was attended via Webex by representatives of the County agencies
listed herein.

The Property was posted with the Notice of Hearing Officer’s Hearing (“HOH”) and Zoning
Notice, both on October 30, 2020, in compliance with the regulations. Due to the COVID-19 pandemic,
a public virtual WebEXx hearing in lieu of an in-person public hearing was conducted over five (5) days:
November 19, 2020, November 20, 2020, December 16, 2020, January 13, 2021 and January 27, 2021.
Dana Johnson, President and Chief Executive Officer of Homes for America attended the HOH in
support of the project, along with Stacy McArthur, landscape architect with DS Thaler & Assoc., Inc.
who prepared and sealed both the Redlined and Greenlined Development Plans. Christopher Mudd,
Esquire, Adam Rosenblatt, Esquire and Venable, LLP represented the Developer. Michael McCann,
Esquire represented the North East Towson Community Association, Michelle Yendall, Phillip Tyler
and Nancy Goldring. There were many interested citizens in attendance at the HOH as enumerated
herein.

AGENCY WITNESSES

Numerous representatives of the various Baltimore County agencies who reviewed the Redlined
Development Plan also attended the HOH, including the following individuals from the Department of
Permits, Approvals and Inspections (“PAI”): Jerry Chen, the Project Manager; Jim Hermann, landscape
architect for Baltimore County who testified on behalf of Development Plans Review (“DPR”) and
Department of Recreation and Parks (“R&P”); LaChelle Imwiko from Real Estate Compliance
(“REC”); Jose Venturina from DPR; and Rosalie Johnson, Office of Zoning Review (“OZR”). Also
appearing on behalf of the County was Steve Ford from the Department of Environmental Protection

and Sustainability (“DEPS”), and Marta Kulchytska from the Department of Planning (“DOP”).



Each County agency representative indicated the Redlined Development Plan addressed all
comments submitted by their agency, and they each recommended approval. (Dev. Ex. 1A-1B). The
first County witness to testify was Jim Hermann who stated that a 2-sheet Schematic Landscape Plan
was approved on November 16, 2020. (County Ex. 1). He added that a modification to the Landscape
Manual Standards was requested via letter dated March 30, 2020 from the Developer which was
approved by the Director of PAI on November 16, 2020 (the “Modification to Schematic Landscape
Plan”). (County Ex. 2). The Modification to the Schematic Landscape Plan requests a modification
from the required 5 ft. wide landscape strip at the base of a retaining wall which is less than 5 ft. in
height, and from the required 10 ft. wide landscape strip at the base of a retaining wall which is 5 ft. in
height or greater. As explained in the Modification to Schematic Landscape Plan, the retaining wall is
proposed to range in height from 4.9 ft. to 20.8 in height. (County Ex. 2). The specific modification
permits a 2.8 ft wide landscape strip at the base of the retaining wall consisting of native plants and
vines.

On behalf of R&P, Mr. Hermann testified in regard to the Local Open Space (“LOS”)
requirement under BCC, §32-6-108(c) which demands 1,000 sf of open space per residential dwelling
unit. For this apartment building, the LOS is 56,000 sf or 1.3 acres (56 units x 1,000 sf ). (County Ex.
4). Mr. Hermann relayed that the Developer proposed to meet this LOS requirement by creating a
walking trail system through the southern portion of the Property, provided that it was approved by
DEPS. (1d.). In order to obtain DEPS’ approval, Mr. Hermann explained that, the Developer submitted
an Alternatives Analysis pursuant to BCC, §33-3-112 (aka the ‘Forest Buffer Law’). If DEPS did not
approve the trail system, the Developer would request an LOS Waiver. (Prot. Ex. 9).

After reviewing the Alternatives Analysis, DEPS concluded that impacts to the forest buffer had

not been minimized and disapproved of the trail in the buffer. (County Ex. 3). However, DEPS



conditionally approved the Alternatives Analysis on the impacts to water quality associated with the
sidewalk, stream culvert and improvements along East Pennsylvania Avenue, finding that those impacts
were ‘unavoidable.” On that issue, DEPS explained that, regardless of the proposed development, there
was no sidewalk along East Pennsylvania Avenue, and the culvert was failing. In its May 7, 2020 letter,
DEPS reiterated certain conditions for the Alternatives Analysis to be approved which conditions
minimized impacts to water quality. (1d.).

Mr. Hermann explained that the Developer requested a variance from the Forest Buffer Law
under BCC, §833-3-106. For that request, DEPS concluded that the variance would allow impact to 8,776
Forest Buffer Easement in order to construct a 4,490 sf parking lot, a 3,156 sf parking lot, and continued
use of a 1,130 sf of picnic area for the Elks Lodge. (County. Ex. 4). DEPS emphasized that those two
parking lots were in addition to an existing 2,647 sf gravel parking lot that was previously authorized to
remain in the Forest Buffer Easement per the May 9, 2019 letter. (Id.). Consequently, DEPS denied the
requested forest buffer variance finding neither practical difficulty nor unreasonable hardship and that
impacts to water quality were not minimized. (1d.).

Mr. Hermann then explained that, because the DEPS denied the trail system in the buffer as the
LOS, the Developer requested a Waiver of LOS. (Prot. Ex. 6, 9). He highlighted that, under the LOS
Tier-5 Fee Schedule, the fee in lieu would be zero dollars due to the R.A.E zone and/or that the proposal
is for affordable housing. (Prot. Ex. 7). Given that a fee-in-lieu of LOS would be zero dollars, and since
DEPS denied the proposed on-site open space through the trail system, Mr. Hermann requested that the
Developer provide the cost estimate of the on-site trail system, to provide recreational amenities at
nearby off-site County-owned open space properties. The cost of the trail system was $33,000.00.
(County Ex. 5).  Mr. Hermann testified R&P found a need for improvements to the County-owned

basketball courts at Carver Community Center located on Lennox Avenue and the Developer proposed



to allocate $33,000.00 toward that LOS. (County Exs. 6, 7; Prot. Ex. 10). The Developer’s November
13, 2020 letter offered that in the event that the total $33,000.00 amount allocated to Carver Community
Center is not used, any remaining funds should be allocated to other amenities at Carver Community
Center and/or to The Adelaide Bentley Park. (County Ex. 6; Prot. Ex. 10).

Mr. Hermann agreed that under BCC, 832-6-108(e)(1) the applicant shall meet the open space
requirement on-site or off-site, and that, under BCC, 832-6-108(f)(1), if the open space requirement can
not be met on-site or off-site, the applicant shall pay a fee-in-lieu in accordance with the fees set forth
in BCC, §32-6-108(i). Mr. Hermann agreed that a third option is to provide a fee for off-site amenities
under an alternative agreement. For this option, the applicant is requested to provide the cost estimate
for the amenity. (BCC, 832-6-108(e)(2)). This third option is supported by the Open Space Manual (p.7,
(g) ‘options for improvements/amenities’). BCC, §32-6-108(h). In this case, the definition of ‘off-site’
means property owned or controlled by Baltimore County. BCC, 832-6-108(a)(4)(i). Further, he noted
the definition of ‘open space’ includes ‘amenities.” BCC, §32-6-108(a)(5)(ii).

On cross examination, Mr. Hermann was asked about Bill 37-19 concerning the elimination of
the provision that AOS can be deducted from the requirement of LOS under BCC, §32-6-108(c). Mr.
Hermann did not agree that because LOS could not be provided on-site or off-site, that the Developer
was prohibited from taking a credit for the AOS. He based his position on the definition of ‘open space’
which includes the term ‘amenities.” Mr. Hermann explained that this project is grandfathered because
the Concept Plan was filed prior to the September 16, 2019 effective date, and therefore, the AOS can
still be deducted from the LOS requirement here. (County Ex. 8). In summary, Mr. Hermann testified
that the $33,000.00 was proposed to be paid under the amenities provision and not under the waiver for

a fee-in-lieu and that the Redlined Development Plan should be approved.



The second County witness was LaChelle Imwiko who testified on behalf of the REC. After
reviewing the Redlined Development Plan in August of 2020, she had two (2) minor comments which
were both addressed. As a result, REC had no outstanding comments and recommended approval. The
third witness was Jose Venturina from DPR who reviewed the Redlined Development Plan and found
that it met all of the County standards and regulations. On cross examination, Mr. Venturina confirmed
that an analysis for the storm drain will be reviewed in Phase II.

On behalf of OZR, Rosalie Johnson testified that she reviewed the Redlined Development Plan
and that all comments were addressed. The proposed development will lie within the RAE-2 zone of the
Northern Parcel which measures approximately 1.10 acres. OZR did not recommend that any conditions
be imposed. On cross examination, Ms. Johnson confirmed that she reviewed the Redlined
Development Plan for compliance with the AOS regulations set forth in BCZR. She confirmed that the
proposed AOS on the Redlined Development Plan included a generator, a drainage and utility easement,
a transformer, storm water management facility and outfall, and the space between a retaining wall and
the Property and she agreed that those areas are not ‘usable’ to the occupants of the apartment building
or the public. (Dev. Ex. 1A-1B). However, she confirmed that there is no requirement that the AOS
acreage be usable by activity. She testified that the AOS ratio calculation is 0.2 acres (11,916 sf) and
that the Developer is providing .309 acres (18,427 sf). (1d.).

Testifying for DOP was Marta Kulchytska who submitted a Final HOH Report dated November
13, 2020 recommending approval of the Redlined Development Plan. (County Ex. 10). Ms. Kulchytska
testified that because the proposal here is for residential development, it is subject to the Adequate Public
Facilities Ordinance, School Impact Analysis under BCC, §32-6-105 (“SIA”). (County Ex. 9; Prot. Ex.
11). She reviewed the SIA which was filed on April 16, 2020 and explained that the SIA included pupil

yields from approved development during the past 4 years. The schools designated for this development



are Hampton Elementary School, Dumbarton Middle School and Towson High School. The actual
enrollment reflected as a percentage of Net State Rated Capacity (‘SRC’) was 86.42% for Hampton
Elementary; 110.76% for Dumbarton Middle School, and 128.49% for Towson High School. Because
Towson High School’s projected pupils are over 115% of the Net SRC, there must be spare capacity for
175 students. The SIA confirmed that the adjacent Parkville High School has spare capacity of 268 seats
and therefore could accommodate 175 students. (County Ex. 10).

Ms. Kulchytska also testified that the project is located within the East Towson Design Review
Panel Area in accordance with Resolution No. 111-20 (adopted October 5, 2020) and therefore had to
be reviewed by the Design Review Panel (‘DRP’). (Dev. Ex. 21). On November 10, 2020, the Redlined
Development Plan and the Pattern Book was reviewed by the DRP and was approved with conditions.
(County Ex. 10). On November 13, 2020, the DOP and the DRP Chair reviewed the Redlined
Development Plan and the Pattern Book and found that the latest revisions dated November, 2020
responded to the conditions imposed by the DRP. (Dev. Ex. 8A-8C).

On cross examination, Ms. Kulchytska’s acknowledged her review of the Pattern Book including
renderings of the proposed building from Joppa Rd. and East Pennsylvania Avenue. (Dev. Ex. 8A-8C).
She testified that the data on the SIA forms are reviewed by Kui Zhao in the DOP. (County Ex. 11). In
review of the SIA forms, the DOP does not make site visits to the schools.

The final County witness was Steve Ford from DEPS who testified on behalf of three (3)
departments: Storm Water Management (SWM), Environmental Impact Review (EIR) and Groundwater
Management (GWM). With regard to GWM, Mr. Ford relayed that there are no wells or septic systems
onsite and the proposed development will utilize public water and sewer facilities. As a result, GWM
had no additional comments and recommended approval. EIR (Glenn Shaeffer) reviewed the Redlined

Development Plan noting that the proposed trail system and the proposed parking lots were removed



after the denial by DEPS of those features. Accordingly, EIR had no additional comments and
recommended approval of the Redlined Development Plan. Mr. Ford also confirmed that on behalf of
SWM, the Concept SWM Plan was approved by Andrew Fish, PE on November 18, 2020. (Dev. EX.
22). Mr. Ford submitted the approved Concept SWM Plans. (County Ex. 12).

Developer’s Case:

1. Stacy McArthur. The Developer’s first witness was Stacey McArthur, P.E., the landscape

architect who prepared and sealed both the Redlined and the Greenlined Development Plan. Ms.
McArthur was accepted as an expert in land architecture, in the BCC in regard to development and in
the BCZR. (Dev. Ex. 2). She also prepared the Pattern Book which provides details of the apartment
building with architectural information and floor plans. (Dev. Ex. 8). A detailed rendering of the
development provided useful information. (Dev. EX. 7). She confirmed that only the Northern Parcel
will be developed (the “Northern Parcel”).

Ms. McArthur described the existing Southern Parcel as cluttered with trash and fallen trees
and/or trees in poor condition, plus overgrown invasive plants (the “Southern Parcel”). Photographs of
the existing site conditions are consistent with Ms. McArthur’s description. (Dev. Ex. 8C, pp. 30-31).
Four specimen trees on the Southern Parcel will remain as part of the Forest Buffer and Forest
Conservation Easements. (Dev. Ex. 9). She reiterated that there are 2 specimen trees which are in poor
condition and consequently, she filed a Special Variance Application pursuant to the Forest
Conservation regulations for permission to remove those 2 trees. (Dev. Ex. 10, 11). On May 10, 2019,
DEPS granted approval after finding that the Developer met the requirements of BCC, §33-6-116(d)
and (e). (Dev. Ex. 12).

Ms. McArthur explained that the proposed apartment building will only be located on RAE-2

zoned, Northern Parcel. It will be 4-stories with an underground parking garage. The height of the



building is 44 ft. 8 inches above grade. There is a parapet on the southern end of the building for the
garage elevator and for access to the roof which measures 9 ft. 11 inches. The length of the building is
260 ft. The elevation of the Northern Parcel drops 40 ft. from E. Joppa Rd. to E. Pennsylvania Avenue.
There is a proposed retaining wall measuring 16-17 ft. in height between the Northern Parcel property
line and Harris Hills condominiums (“Harris Hills”).
Originally designed to face west, the building was flipped to face east after residents of Harris

Hills objected to looking at the back of the building. (Dev. Ex. 9). Ms. McArthur testified that the
Southern Parcel is zoned DR 10.5. As a condition of the approval by DEPS, the County is requiring
that the Southern Parcel (1.4 +/- acres) be preserved in perpetual Forest Buffer and Forest Conservation
Easements and recorded in the Land Records of Baltimore County. The rendering in the Pattern Book
shows that these Easements extend the entire Southern parcel. To ensure compliance with these
Easements, the County required notes on the Redlined Development Plan which would prevent the
disturbance or removal of any vegetation in the Southern Parcel:

There shall be no clearing, grading, construction or disturbance of

vegetation in the Forest Conservation Easement and Forest Buffer and

Forest Conservation Easement except as permitted by Baltimore County

Department of Environmental Protection and Sustainability.

Any Forest Conservation Easement and Forest Buffer and Forest

Conservation Easement shown hereon is subject to protective covenants

which may be found in the Land Records of Baltimore County and which

restrict disturbance and use of these areas.
(Dev. Ex. 1).

Ms. McArthur testified that the Elks Lodge at 411 E. Pennsylvania Avenue - the social club for

the East Towson neighborhood - has been using a 2,647 sf gravel driveway on the Southern Parcel to

access the Elks Lodge parking lot. A photograph of that gravel driveway is in the Pattern Book. (Dev.

Ex. 8, p. 32). Given the Elks Lodge desire to continue to use this portion of the Southern Parcel, the



Developer sought and was granted approval on May 9, 2019 (on behalf of the Elks Lodge) to allow that
club to continue to use that gravel driveway in the Forest Buffer area.

On behalf of Elks Lodge, the Developer also sought to add two (2) more parking lots on the
Southern Parcel along E. Pennsylvania Avenue for Elks Lodge to use as event parking and to allow a
picnic area on the western boundary. (Dev. Ex. 1). However, as indicated by Mr. Hermann who testified
on behalf of R&P, DEPS denied those requests by letter dated May 7, 2020, because they would impose
further impacts on the Forest Buffer. (County Ex. 4). Accordingly, Ms. McArthur testified that the
additional proposed parking lots and picnic area were crossed out in red on the Redlined Development
Plan. (Dev. Ex. 1). Mitigation planting is now indicated as required for those areas. (Id.). Ms. McArthur
highlighted that additional plantings of major deciduous trees will be planted on the Southern Parcel
along E. Pennsylvania Avenue. (Dev. EX. 8, p. 5) as well as additional mitigation plantings throughout
the Forest Buffer area. (Dev. Ex. 8, p.5).

On cross examination, Ms. McArthur did not agree that the 30 ft. building setback line was
violated by the placement of the retaining wall within 11 ft. of the Northern Parcel property line with
Harris Hills. Ms. McArthur acknowledged that while the eastern retaining wall is connected to the
building, it is not considered to be part of the building from which the setback is measured. She
explained that the building is an enclosed structure whereas the retaining wall retains the earth. Ms.
McArthur testified that the proposed building is within 22 ft of the Northern Parcel eastern property line
and within 66 ft. of the western Northern Parcel property line. Therefore, the bulk regulations have been
met.

With regard to the height of the proposed building, Ms. McArthur opined that it is consistent
with the height of the office building at 405 E. Joppa Rd. which is 3 stories above grade but has an

outdoor parking lot in the rear of that building; the apartment building will sit at 4-stories over top of
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the underground parking garage. Similarly, Harris Hills is a 3-story building and is 40 ft. tall as
measured from the roof line. She added that the office buildings on the western side of Fairmount
Avenue are taller than the proposed apartment building. (Dev. Ex. 17).

Ms. McArthur acknowledged that the Forest Buffer was generated as a result of the stream on
the Southern Parcel which runs from the western side to the south. She clarified that a Forest Buffer
variance from the 35 ft. Forest Buffer building setback line, as well as a reduction of the Forest Buffer
area was granted by DEPS on May 9, 2019. (Dev. Ex. 1). As a result, the building is set back 28 ft. +/-
from the edge of the Forest Buffer. That decision was not appealed.

Ms. McArthur did not agree on cross examination that the Special Variance for removal of 2
specimen trees were the result of the Developer’s desire to place the building where the trees are located.
(Dev. Ex, 11). One of those trees to be removed is located on the Southern Parcel, not in the developed
area. When the initial Special Variance application was filed, the initial position of the building faced
west and did not interfere with that tree. The reason for removal of the specimen tree was due to their
poor condition. In this case, the Developer did not cut down trees and then ask for permission to remove
them.

With regard to AOS, the required amount is 0.2 or 11, 916 sf/59,580 sf adjusted gross floor area.
The project exceeds the required amount by providing 18, 247 sf. Additionally, the cost of the other
amenities such as a trellis, benches, chairs, trash bins within the plaza area is $25,000.00. (Dev. Ex. 1,
Note C). These amenities are provided in addition to the LOS fee-in-lieu of waiver of $33,000.00 to
Carver Community Center for the basketball courts.

Ms. McArthur responded to cross examination questions that the proposed development took
into consideration the East Towson neighborhood by: (1) providing a perpetual Forest Buffer and Forest

Conservation Easement on the Southern Parcel; (2) adding a stream culvert and sidewalks along E.
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Pennsylvania Avenue in accordance with the approved Alternatives Analysis dated May 7, 2020; (3)
providing additional trees along the Southern Parcel boundary line with E. Pennsylvania Avenue; (4)
obtaining, on behalf of The Elks Lodge, permission for that organization to continue to use the existing
gravel driveway on the Southern Parcel; and (5) by filing on behalf of The Elks Lodge for additional
parking lots along E. Pennsylvania Avenue and a picnic area adjacent to the Elk’s parking lot (denied
by DEPS).

On redirect, Ms. McArthur reiterated that the retaining wall is not part of the building foundation
and therefore does not need to meet building setbacks. She opined that the Land Management Area in
Master Plan 2020 marked the Northern Parcel as an “Urban Center” in purple is a clear demarcation line
from the single-family homes along E. Pennsylvania Avenue. (Dev. Ex. 4). She testified that the Forest
Buffer Variance approved on May 9, 2019 by DEPS for the Forest Buffer building setback and Forest
Buffer reduction was not appealed. She added that, as it exists today, there are no perpetual easements
protecting any of the Southern Parcel.

On re-cross, Ms. McArthur testified that there is no violation of the building setback from the
western side of the Northern Parcel property line because the garage, although connected to the building
is not part of the building. She stated that parking decks are not part of a building under BCZR,
8201.3(e)(2); this parking garage is open air, not enclosed, and may be built up to a property line. After
re-cross, Ms. McArthur then proceeded to answer questions from interested citizens in regard to the
design of the parking garage and stormwater management facilities.

2. Dana Johnson. The second witness to testify for the Developer was Dana Johnson who is the
President and CEO of Homes for America, 318 6™ Street, Annapolis, MD. Ms. Johnson has been with
Homes for America for 8 years, serving the last 3 years in her current position. Ms. Johnson explained

that Homes of America is a non-profit corporation which develops affordable housing to enrich the lives
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of residents. She offered that affordable housing limits the type of tenant by rent and income (typically
earning 20,000.00-60,000.00 annually).

In early 2018, Ms. Johnson stated that she had nine (9) meetings with community leaders
including Adelaide Bentley, Nancy Goldring, residents of Harris Hills including Michelle Yendall, and
Green Towson Alliance. In response to the concerns of the community leaders, Ms. Johnson explained
that concessions were made including, by way of example, an offer to provide a gate at McManus Way
into Harris Hills to prevent traffic from driving through Harris Hills property, and flipping the building
orientation from west to east so that residents of Harris Hills were not facing the back of the proposed
building. Additionally, Ms. Johnson explained that the original color of the building was red brick.
After objection, the color was changed to beige and grey colors. (Dev. Ex. 8A, pp. 6-9). Finally, an
offer of $20,000.00 was made to East Towson Community for any improvement of their choice.

Ms. Johnson stated that, as time went on, it was clear that the East Towson community and Harris
Hills would be opposed to the development. She testified that, in 2019, Harris Hills filed to downzone
the Northern Parcel. The County Council voted to retain the RAE-2 zoning. 2 Ms. Johnson concluded
that the proposed location will provide high quality affordable housing with access to schools and an
employment center.

On cross examination, Ms. Johnson stated that of the 56 units proposed, 6 units will be market
units and not part of affordable housing. She added that Harris Hills is an affordable housing
development.

Protestants Case:

1. Michelle Yendall. Harris Hills, 521 McManus Way. Ms. Yendall has lived at Harris Hills

2 Judicial notice is taken of Issue 5-004 from CZMP 2020 showing Harris Hills filed to rezone 0.5 acres of RAE-2
Northern Parcel to of OR2 and the remaining acreage of the Northern Parcel to DR 10.5 (with no change to DR, 10.5
Southern Parcel). The DOP, Planning Board and County Council voted to retain the RAE-2 zoning.
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since it was built in 1994 and is a member of the Board of Directors. Harris Hills was developed as
affordable housing. When purchasing her condo, the developer of Harris Hills (Struever Bros, Eccles
& Rouse) told her that there was a floodplain on the Southern Parcel which prevented its development.
Using the aerial photo, she testified that Harris Hills consists of 53 fully-occupied units (100-111
residents): 17 townhomes and 36 condominiums. She admitted that 12 of the 53 units are rental units;
not owner-occupied. Her unit is on the ground level. Ms. Yendall testified that she is familiar with
the development project and attended meetings with Homes for America and the County representatives.

Ms. Yendall is concerned with additional traffic generated by the apartment building and
specifically vehicles using McManus Way to cut through to E. Pennsylvania Avenue. McManus Way
IS a narrow, private street which does not permit cars to be parked on either side. It is maintained by the
Harris Hills residents. If a gate were erected as proposed by Ms. Johnson, it would prohibit the residents
of East Pennsylvania Avenue from using the road. The County does not provide trash, snow removal
or other services. She described the traffic on Fairmount Avenue and on E. Joppa Road as “never-
ending.”

She is also concerned about water runoff and soil erosion. Ms. Yendall testified that water runs
from Harris Hills into the Southern Parcel wetlands area. Water problems have caused extensive repairs
to a patio which sunk 2 inches below the concrete slab. She believes the proposed retaining wall will
concentrate water flow through a narrow channel. She objects to the view that Harris Hills residents
will have of the proposed apartment building; the 3" floor of the townhouses will view the top of the
proposed apartment building and the ground floor view will be of the retaining wall. She believes this
view will negatively affect her property values.

2. Carol Allen. Carol Allen resides at 1969 Stoneleigh Rd. She is the Executive Director of

Historic Towson, Inc. Between 2006-2018, she was on the Landmarks Preservation Commission and
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served as its Chair. She provides walking tours of East Towson to educate the community about its
history. During her appointment on the Landmarks Preservation Commission, she gained a lot of
knowledge about the history of East Towson.

Ms. Allen noted that East Towson was formed from two (2) tracts of land from Lord Baltimore
located south and east of the existing Towson roundabout. Hampton Plantation was owned by Charles
Ridgely who owned 500 slaves. When Mr. Ridgely died, one of the slaves who was freed was Daniel
Harris and he built his home on Hillen Rd. in East Towson. Between 1880-1913, East Towson was
populated by freed slaves who built their own homes. It was a self-sustaining African American
community. Ms. Allen explained that Harris Hills, named after Daniel Harris, was originally developed
as affordable housing for the African Americans whose homes on west side of Railroad Avenue were
demolished. (Prot. Ex. 16). The decedents of the freed slaves from Hampton Plantation have resided
along E. Pennsylvania Avenue and the neighboring streets for generations.

Ms. Allen explained the importance of the Mt. Calvary AME Baptist Church on Eudowood
Avenue and of St. James Church on Jefferson Avenue (Prot. Ex. 17-15). Additionally, Carver
Community Center located on Lennox Avenue was originally the Carver School for African American
children. (Prot. Ex. 17-14). The Elks Club has been the neighborhood social club for years. At least 2
of the homes built by the freed slaves were demolished to construct the Harris Hills access drive off E.
Pennsylvania Avenue. (Prot. Ex. 16, 1929 Plat). One of the original Log Cabin homes dating to 1840s
and known as ‘The Jacobs House” which stood at 437 E. Pennsylvania Ave, was relocated to the grounds
of the Carver Community Center. (Prot. Exs. 16,17). Another log cabin house known as the ‘Parker
House’ was relocated to 410 Fairmount Avenue so that Towson Mews townhomes could be built. (Dev.

Ex. 8C, p. 34).
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Ms. Allen provided photographs of the homes in East Towson African American Survey
District. (Prot. Ex. 17); (Dev. Ex. 6). These single-family and duplex homes are styled with gable roofs
and front porches. (Id.). Ms. Allen then explained that a BGE Substation was built in the middle of
these homes and destroyed the neighborhood. (Prot. Ex. 17-17). She testified that in the 1970s, the
County would not agree to make the East Towson neighborhood a historic district.

On cross examination, Ms. Allen agreed that Joppa Road is not part of the East Towson
neighborhood but she believes it impacts on East Towson. She also agreed that Carver Community
Center is in the heart of East Towson. She repeated that homes along E. Pennsylvania Avenue were
demolished to make way for Harris Hills.

3. David Riley. Mr. Riley lives at 7609 Knollwood Road, Towson which is ¥2 mile to south of
the East Towson neighborhood. Mr. Riley is familiar with the project and attended the CIM. As a retired
Diversity Director for the National Security Agency, it was his opinion that the size and scope of the
project is inconsistent with the homes in the area. He felt that 56 units on 3 acres was too much density.
Mr. Riley found that the proposed 4-story structure is out of proportion with other residential apartment
buildings such as Rodgers Forge, Cedar Rd Apartments and Donnybrook Apartments. He did not believe
the proposed building should be compared to the Hampton Plaza Apartments or to the commercial
buildings on the western side of Fairmount Avenue. On cross examination, Mr. Riley acknowledged
that Rodgers Forge is 3 miles from the Property and that while Tabco Towers apartment building is
closer to the Property, it is not comparable because it is located in a commercial area. He agreed that
Joppa Rd. is not part of East Towson Community.

4. Nancy Horst. Ms. Horst resides at 7819 Edenham Avenue, Towson. Her home is located in
Ruxton which is 3.9 miles from the Property. Between 1998-2000, Ms. Horst previously worked on the

top floor of the Carver Community Center. During that time, she became familiar with East Towson
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and knew Adelaide Bentley. Ms. Horst described East Towson Community as close knit with friendly
people. Ms. Horst testified that she is opposed to the size and scope of the proposed apartment building
and feels the lighting will negatively impact the East Towson neighborhood.

5. Phillip Tyler. Mr. Tyler lives at 574 McManus Way in Harris Hills. He is the President of the
Harris Hills Condominium Association which he confirmed is affordable housing. Like Ms. Yendall,
Mr. Tyler has resided in this condo unit since it was built in 1994. He testified on his own behalf and
on behalf of the residents of Harris Hills who are against the project. He also testified to the water
damage which has caused erosion resulting in the repair of a porch, the repair of a patio which sunk, the
installation of a French drain and the replacement of a pad for an air conditioning unit which eroded
away.

Mr. Tyler explained that water runs down a gulley and into the wetlands on the Southern Parcel.
Mr. Tyler is concerned that a retaining wall will create a narrow channel and will push water into that
space. Harris Hills Association pays for all storm drains on McManus Way.

6. Barbara Hopkins. 7909 Tilmont Avenue, Parkville, MD 21234 is the Executive Director of

Neighbor Space, a non-profit land trust formed in 2002, whose purpose is to protect the environment
with parks, garden, trails and other natural areas. Her duties include management of land areas,
oversight, strategic vision and fundraising. Ms. Hopkins was involved with Adelaide Bentley Park.
Neighbor Space manages small parks with 20% of the funds collected from LOS fees as well as from
private grants. The parks are protected by perpetual easements. Ms. Hopkins was accepted as an expert
in LOS requirements in BCC, §32-6-108 and in the BCZR.

Ms. Hopkins reviewed the proposed LOS pursuant to BCC, §32-6-108. Subsection (c) requires
that 1,000 sf of open space be provided per residential dwelling unit. Subsection (e) permits meeting

the open space requirement on-site or off-site. If it is not feasible to provide the open space requirements
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on-site or off-site, a fee in lieu will be paid to the County. (Subsections (f) and (i)). There is a fee
schedule divided into Tiers that is prepared every two (2) years by the County Administrator Officer.
(Subsection (i)).

Ms. Hopkins reviewed the Developer’s request to pay a fee in lieu here because the proposed
trail in the Forest Buffer which was to serve as on-site LOS was denied by DEPS. (Prot. 6). She also
reviewed the Developer’s request to spend the money that would have been used for the trail on off-site
improvements at Carver Community Center basketball courts and fence. Ms. Hopkins opined that
paying for off-site improvements does not meet the definition of open space under BCC, §32-6-108
(@)(5) because while LOS may contain amenities, amenities themselves cannot be LOS. It was her
opinion that the Developer must prove that it is not feasible to provide on-site or off-site LOS before
requesting to pay a fee in lieu. In review of the Developer’s letters on LOS, there was no mention of
feasibility. (County Ex. 6; Prot. Exs. 9, 10). In the Developer’s request to pay a fee in lieu and
supplemental request to donate to Carver Community Center, it did not address feasibility to provide
open space on-site or off-site. (Prot. EX. 6, 9, 10). Ms. Hopkins added that there is a deficit of LOS in
the County. (Prot. Ex. 40).

On cross examination, Ms. Hopkins agreed that the Application for LOS does not require a
statement of feasibility and that there is no definition of ‘feasibility.” She agreed that the LOS approval
process is through R&P, not through Neighbor Space. She also agreed that, in this case, it was not
feasible to provide LOS on-site due to the denial by DEPS of the proposed trail and bridge through the
Forest Buffer. Ms. Hopkins acknowledged that if there is no on-site or off-site available LOS, a waiver
could be requested and fee-in-lieu of LOS could be paid which fee, in this case, is $0.00.

7. Beth Miller. 523 Murdock Rd., Baltimore, MD 21212. Ms. Miller is a registered architect,

co-chair of Green Development Work Group, and a member of Green Towson Alliance (“GTA”). Ms.
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Miller was accepted as an expert in architecture as well as in the BCC including the development review
process, the development regulations and Forest Buffer and Forest Conservation regulations, and in the
BCZR.

In review of the Redlined Development Plan, Ms. Miller measured the setback distances from
both the eastern and western retaining walls, and from the parking garage on the western boundary to
the respective Northern Parcel property lines. Having done so, she opined that the proposed minimum
yard and building location requirements did not meet the required 20 ft. setback under BCZR,
8201.3.C.3.a. She testified that the parking garage met the BCZR definition ‘building’ because it was:
““....enclosed within exterior walls.....for the support or enclosure of .....persons.....or property of any
kind.” She also testified that the apartment building was ‘very different’ from Harris Hills
condominiums. The Harris Hills buildings are 3-stories and appear as separate homes due to the gabled
roofs and the variation of siding and color. In her view, the proposed apartment building appeared as 4-
stories in the front and 7-stories in the rear.

Ms. Miller also testified that she attended the DRP meeting and stated that the Chairman of the
DRP was incorrect that the apartment building was in a ‘town center.” She clarified that neither the
Downtown Towson (DT) District overlay (“DT”) nor the Commercial, Town-Center Core (“CT”)
overlay has been applied to the RAE-2 zoning on the Northern Parcel. (Prot. Ex. 33). In Ms. Miller’s
opinion, the RAE-2 zoning on the Northern Parcel is not appropriate; RAE-2 zones should be applied
to other areas in the County. It was her understanding, based on a conversation with DOP, that the DT
was created in 2016 to supersede all previous districts and that, to be a ‘town center,” a property must
be located within a DT or CT.

Ms. Miller added that Resolution 111-20 included the Northern Parcel into the East Towson

Design Review Panel Area (Prot. Ex. 47) which then made the Northern Parcel subject to the East
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Towson Design Standards. (Prot. Ex. 48). Applying those Standards to the apartment building, she
opined that it does not comply. She stated that those Standards have a limit for building length of 240
ft.; she measured the apartment building as 263 ft. To support her opinion, she created a photo key
using the new Design Review Panel Area Map, with corresponding photos of the Harris Hills
Condominium buildings, the homes and Elks Lodge on E. Pennsylvania, on Lennox Avenue and on
Fairmount Avenue. (Prot. Exs. 23, 24). Ms. Miller explained that construction of Fairmount Avenue in
the 1970s divided the historic neighborhood so that it is no longer a walkable community. Ms. Miller
highlighted that traffic flows eastward from Towson Bypass, heads north on Fairmount Avenue and
head east again on E. Joppa Rd. to access 1-695. (Prot. Ex. 24).

Ms. Miller was also of the opinion that the Residential Standards contained in the
Comprehensive Manual of Development Policies (“CMDP”) have not been met. Specifically, the
proposed apartment building is long than the maximum of 240 ft. and taller than the maximum building
height of 50 ft. (Prot. Ex. 49, p. 32). While acknowledging that the building length and height for
‘multi-family buildings’ in the CMDP were limited to DR 5.5, DR 10.5, DR16 zones and PUDs (Prot.
Ex. 49, p. 31), she stated on re-direct that RAE-2 zone was a ‘residential zone’ and therefore those
policies should apply. She also pointed to a chart in the CMDP which lists the building height as 50 ft.
(Prot. Ex. 49, p. 37).

In regard to AOS requirements, in her review of the Redlined Development Plan, 5,061 sf of the
AOS provided is not usable, not visible and not accessible, therefore those areas should not count.
Specifically, she testified that transformer and generator pads were located in the proposed AOS and
these are not areas usable to the residents of the apartment building or to the public. Additionally, the
Redlined Development Plan delineates the following as AOS which Ms. Miller felt are neither accessible

nor visible or were below the required 10 ft. wide AOS: 3,025 sf below the retaining wall on the eastern
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part of the Northern Parcel property line; 1,020 ft. on the western part between the retaining wall and
the Northern Parcel property line; 420 sf on the eastern part between the retaining wall and the Northern
Parcel property line; 396 sf delineated as ‘shrubs’ on the western the Northern Parcel property line; and
a 900 sf area marked as mechanical and electrical equipment pads. (Dev. Ex. 1).
With regard to environmental variances requested by the Developer she summarized those as

follows:

1) along E. Pennsylvania Avenue, the addition of a sidewalk and

culvert where stream from Southern Parcel flows into the street

(granted);

2) a pedestrian trail/path and additional parking lots and picnic area

for Elks Lodge (denied);

3) removal of 2 specimen trees on the Northern Parcel (granted);

4) reduction of the Forest Buffer area (granted); and

5) reduction of the Forest Buffer setback for the apartment building

(granted).
Ms. Miller acknowledged that the reduction of the Forest Buffer area and the reduction of the Forest
Buffer setback for the apartment building were not appealed, and are therefore not reviewable here.
However, Ms. Miller objected to the grant of the Forest Conservation variance for the removal of
specimen trees as she believed their removal would impact water quality. Ms. Miller advocated that no
unique circumstances existed here or there was no evidence that the land could not yield a reasonable
return if the specimen trees remain. She felt the trees which were characterizes as in “poor condition”
by DEPS could be restored to a healthy condition. Lastly, Ms. Miller showed videos of existing water

drainage problems on surrounding properties. (Prot. Exs. 35-39).

8. Phoebe Evans-Letocha. 604 Stanley Rd., Baltimore, MD 21212 is the parent of a graduate of

Towson High School and has an 11" grader who is still there. Ms. Evan-Letocha is an advocate who
works with the County in regard to school overcrowding. She explained the Baltimore County Public

Schools Student Count Report determines the enrollment numbers as of September 30™ for each year.
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(Prot. Ex. 12). The public school system is divided into planning areas. The enrollment numbers are
listed for all elementary, middle and high schools in each planning area to determine how each school
compares with the State Rated Capacity (“SRC”). (Prot. E. 32). Ms. Evans-Letocha provided the school
profiles for Hampton Elementary and Towson High Schools. (Prot. Ex. 13, 14). Ms. Evans-Letocha
also provided photographs of the trailers and crowded band room at Towson High School. (Prot. Ex.
15). She stated that there is a lack of space on the grounds for the trailers. Interestingly, despite this
overcrowding, she made the decision to keep her children there and feels they received a good education.
Ms. Evans-Letocha testified that she advocates for re-districting of Towson High School, even if it will
cause taxes to increase.

9. Jane Huth. 6012 Lakehurst Drive, 21210, testified that her daughter graduated from Towson
High School in 2017 and her son is a junior in a magnet program. Ms. Huth personally observed the
hallways when classes were changing and 200-300 teenagers were packed in those areas. She remarked
that it was not possible for students to use the bathroom. She described the trailers as musty and non-
conducive to learning.

10. Daniel O’Leary. 4408 Roland Springs Drive, 21210. Mr. O’Leary was accepted as an expert

engineer in water resources, in the State of Maryland and Baltimore County SWM regulations including
the 2000 Maryland SWM Design Manual (“MD SWM Manual”). Mr. O’Leary reviewed the Concept
SWM Plans (Prot. Ex. 44) and Computations for SWM Plan (Prot. Ex. 45). He opined that the MD
SWM Manual was binding and required the SWM Concept Plan here to have certain Chapter 5
Environmental Site Design practices (“ESD”). (Prot. Ex. 46, 52). He added that Chapter 3 practices are
the traditional Best Management Practices (BMPs) such as ponds and underground sand filters.

Mr. O’Leary testified that the SWM Concept Plan proposes two (2) structures: (1) a Filterra filter

(Chapter 5 - ESD practice); and (2) an underground sand filter detention vault (Chap. 3 — traditional
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BMP). The stormwater then flows into a triangular, stone outfall. Mr. O’Leary opined that because
only Chapter 5 practices can be used under the MD SWM Manual, the Concept SWM Plan will require
six (6) more Filterra filters or other Chapter 5 practices. Otherwise, Mr. O’Leary stated that the amount
of impervious surface must be reduced.

On cross examination, Mr. O’Leary did not know that the County had approved the Concept
SWM Plan. (County Ex. 12; Dev. Ex. 22). Mr. O’Leary acknowledged that there are no devices
controlling the water quality or quantity. He agreed that the proposed Filterra filter located at E. Joppa
Rd. will slow the flow of water into the storm drain. Likewise, he agreed that the underground sand
vault filters out pollutants and slows the flow of water from runoff of paved surfaces. At the outfall,
Mr. O’Leary agreed that the stone rip rap will prevent soil erosion.

11. Samuel Collins, 132 Green Bridge, Lutherville, MD is a professor of anthropology in the

Department of Sociology at Towson University. As part of a project for the National Park Service, Mr.
Collins was on a team which studied Hampton Plantation and the area connected to it. He and his team
prepared a report of their research. (Prot. Ex. 50). Mr. Collins echoed the testimony of Carol Allen that
East Towson was founded by the freed slaves of Hampton Plantation. One of those founders was Daniel
Harris who built a home in East Towson and helped other freed slaves do the same. Mr. Collins’ research
revealed that East Towson in the 1920s was a self-sufficient community. Today, the neighborhood
founded by Daniel Harris is one of the best preserved African American communities which includes
both Mt. Calvary and St. James churches and the Carver Community Center (formerly Carver School).

Mr. Collins testified that the decision to build Towson Bypass during the Spiro Agnew and Dale
Anderson administrations attempted to erase the East Towson neighborhood. He said the construction
of Fairmount Avenue was a mini bypass for the surrounding offices. On the west side of this

neighborhood was the construction of the Courthouse and many commercial buildings which now make
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up the Towson business area. On the east side, the intrusion by Black and Decker and the installation of
the BGE substation. The construction of Towson Muse townhomes on the western side caused the
relocation of one of the original landmark homes. On cross examination, Mr. Collins agreed that Carver
Community Center is a key to the East Towson neighborhood. He added that the County refused to
develop low-income housing which caused many African Americans to leave East Towson.

12. Nancy Goldring. 436 E. Pennsylvania Avenue, 21286. Mr. Goldring is the granddaughter of

Adelaide Bentley who lived at 409 E. Pennsylvania Avenue. Ms. Goldring is also the great, great
granddaughter of a slave at Hampton Plantation. Her home is the last house on E. Pennsylvania Avenue
next to the Black and Decker parking lot. Ms. Goldring testified that 300 African American families
live within the boundary of East Towson. She emphasized that the lack of housing stock caused many
African American families to leave the East Towson neighborhood. She stated that the BGE Substation
and the Harris Hills condominiums demolished the original homes of the freed slaves.

Ms. Goldring explained that Harris Hills (named after freed slave Daniel Harris) was developed
in 1993-1994 to provide housing for African Americans so that they could return to East Towson. It
had a First Time Home Buyer Program and a Community Development program that was to provide
subsidies to purchase the condo units; yet that never happened. Ms. Goldring emphasized that of the 58
applications for Harris Hills Condominiums, only 5 units were sold to African Americans. Ms. Goldring
testified that Harris Hills development was “not a genuine effort” to assist African Americans who were
displaced when their homes were destroyed. Currently, she stated that Harris Hills is not predominantly
African American.

Ms. Goldring believes the proposed apartment building will look ‘institutional” and will appear
as 7 stories tall. She is not opposed to affordable housing as historic East Towson is affordable housing;

she lives in affordable housing. She is worried that the East Towson neighborhood will disappear. She
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would support the County turning both Parcels into a park like the Adelaide Bentley Park. Ms. Goldring
mentioned that Hampton Plantation which was built by slaves, is being maintained with federal money
where 2 miles away, the neighborhood of freed slaves has been disappearing because of the County’s
actions. Ms. Goldring would like to see a walking path between the now Hampton Mansion and her
East Towson neighborhood.

On cross examination, Ms. Goldring stated that she supported downzoning the Northern and
Southern Parcels. She also supported a Bill which would have limited the height of the proposed building
which Bill failed before the County Council. Over objection from counsel for the Developer, Ms.
Goldring admitted that she sat on the DRP as the citizen representative at the November 10, 2020
meeting on this project and she voted against the proposal here. Ms. Goldring confirmed that only 3-5
of the original residents of Harris Hills were African American from the East Towson neighborhood. It
is Ms. Goldring’s understanding that the Consent Decree between the County and the NAACP (Prot.
Ex. 51), only requires that the apartment units be offered to African Americans for the first 15 years.
She added that while there is a 40-year loan to build the project, there is no requirement in the Consent
Decree that during the remaining 25 years that units will be rented to African Americans.  She also
acknowledged that the apartment building was flipped at the request of Harris Hills so that the entrance
and amenities now face Harris Hills.

COMMUNITY WITNESSES

In addition to the Protestants who were represented by Michael McCann, Esquire, there were

numerous interested citizens who testified as follows:

1. Hindley Williams, Image Center of Maryland, 300 E. Joppa Rd., Towson. Ms. Williams
works with people with disabilities to help them to find affordable housing which housing stock is scarce

in Baltimore County. Ms. Williams stated that she receives calls from people with disabilities who live
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in nursing homes but could live independently if affordable housing existed. She also fields telephone
calls from homeless people needing housing. As a result, she creates waiting lists. It was her opinion
that there is an urgent need for housing and that Towson is an ideal location for disabled people because
it is walkable and there are a lot of buses available for those who do not drive.

2. Patricia Lott. 320 E. Towsontown Blvd. owns Community Acupuncture of Towson. She is
concerned that the proposed apartment building will increase traffic.

3. Suzanne Royer. 218 Margate Rd., Lutherville, MD 21092. Ms. Royer is a student in racial

justice and has studied segregation in Baltimore County. She is opposed to the apartment building
because it will take away green space and believes it will increase traffic.

4. Will Schwarz. 418 Terrace Way, Towson, MD 21204. Mr. Schwarz is the President of the
Lynching Memorial which researches racial lynchings in Maryland. Mr. Schwarz relayed that in 1885
a gentleman named Howard Cooper was lynched and found in his Baltimore County cell. Mr. Schwarz
believes that the County needs to reconcile the crimes against humanity and income disparities, bigotry
and white supremacy which he stated is a “universal operating system to the disadvantaged.” Mr.
Schwarz stated that decisions in the County need to be made which will help communities affected by
lynchings. He believes that the decision in this case should “right some wrongs.”

5. Deborah Spice Kleinmann. 1208 Register Avenue, 21239. Ms. Spice Kleinmann, the Chair

of the Greater Sierra Club, testified that she supports affordable housing and understands there is a
shortage of affordable housing. Ms. Spice Kleinmann also supports the African American community
of East Towson which has not been historically considered by the County. The Sierra Club is opposed
to the apartment building because removing green space is detrimental to water quality.

6. Anthony Fugett. Past President of Towson NAACP, 300 Lennox Avenue, Towson testified

on behalf of the Towson NAACP. He was the President of the Towson Branch of the NAACP during
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which time the County entered into the Consent Agreement with the NAACP to provide 1,000 affordable
housing units. (Prot. Ex. 51). Mr. Fugett testified that the NAACP is in favor of the proposed apartment
building on the Northern Parcel. He explained that Baltimore County had an open policy of
discrimination and was one of the most segregated Counties. Additionally, he said that there is no public
housing in Baltimore County so there is a reliance on developers for projects such as this. The Consent
Decree was entered into with the County to end decades of housing discrimination against African
Americans and people with disabilities.

On behalf of NAACP, Mr. Fugett testified that while the past can not be changed, they can do
better in the future. He stated that Towson has employment opportunities. The Towson NAACP branch
moved from a previous location to the East Towson neighborhood on Lennox Avenue. The NAACP
does not agree that the proposed apartment building will negatively impact the East Towson
neighborhood. He stated that the proposed development is not tearing down any East Towson homes
or buildings and is not intruding on the East Towson neighborhood. The NAACP sees the apartment
building as a positive impact on East Towson neighborhood.

7. Kathleen Ramirez. 1702 Ridgely Garth, Lutherville, MD 21093. Ms. Ramirez advocates for

affordable housing but not on the Northern Parcel. She is concerned that East Towson is one of the few

historical neighborhoods left and is disappearing.

8. Marquise Adams. 437-A E. Pennsylvania Avenue. Mr. Adams testified that he grew up in
Baltimore City where he lived near affordable housing. He now lives in the East Towson neighborhood
and describes it as a close group of neighbors living on an old historic road. He added that the East
Towson neighborhood became even more compact with the intrusion of Black and Decker. He finds the

area is overpopulated which causes traffic and parking problems.
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9. Martha Bedminster. 434 E. Pennsylvania Avenue. Ms. Bedminster moved to East Towson

neighborhood in 1989. The Adelaide Bentley Park is behind her home. Since 1989, she has seen the
development of large office buildings. Although she is not opposed to affordable housing, she is
opposed to the apartment building at that location.

10. Jessica Mendoza. 621 Hastings Rd. Towson, 21286. Ms. Mendoza is a nurse and she is

opposed to the apartment building.

11. Trevon Gross. 46 Bennetts Mills Rd., Jackson, NJ 08527. Mr. Gross is the great, great
grandson of freed slave Nathan Harris. His family has lived in East Towson for 5 generations and many
still live on Railroad Avenue. He testified on behalf of his family who is opposed to the development
for the following reasons: 1) it will add traffic; 2) the height of the apartment building will cast a shadow
over E. Pennsylvania Avenue and in particular the Elks Lodge; 3) water flow problems and the
environmental design; and 4) the project is tone-deaf and cries out for racial justice. Mr. Gross added
that East Towson is one of the earliest towns and one of its residents was the first to vote. While East
Towson is historic, Mr. Gross noted that it still has not officially been made a historic district.

12. Barbara Samuels. 960 Fell Street, Unit 301, Baltimore, MD 21231. Ms. Samuels is an

attorney and was the Fair Housing Director with ACLU for 28 years. Ms. Samuels was co-counsel in
the lawsuit filed by NAACP against the County. She is in support of the apartment building and sees it
as an asset to East Towson and to the County. She reiterated the testimony of the NAACP and others
regarding the County’s and Towson’s history of segregation. Towson only has senior affordable
housing but not general occupancy/family affordable housing. Ms. Samuels advocated that the
apartment building here is not demolishing homes or converting homes to businesses and is not the same
type of intrusion as Harris Hills or the BGE Substation or even the movie theater. Finally, she indicated

that affordable housing produces less school aged children.
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13. Michael Venturia. 306 E. Pennsylvania Avenue. While he has lived in East Towson, he has

seen the African Americans lose their homes to development. He believes the proposed apartment
building should be built in West Towson. He believes this apartment building will only add to the
existing problems. Mr. Venturia has walked the Southern Parcel and is concerned about the
environmental impact on the stream.

14. Paula Sauerborn. 300 E. Pennsylvania Avenue. Ms. Sauerborn believes that other buildings

in Towson could be used for this development.

15. Joanne Williams. 333 Loreley Rd., White Marsh. Ms. Williams has been a member of St.

James Church for 40 years. She is the former Director for the Department of Aging where she worked
for 36 years. She was raised in East Towson but moved 10 years ago. She has seen the overgrowth of
development.

16. Peta Richkus. 107 Versailles Circle, Apt. A, Towson. Ms. Richkus feels that every rule is
being bent for this development. She mentioned that there were many intrusions and that the proposed
development will harm the historic African American community and take away their green space.

17. Rovan Wernsdorfer. 6825 Campfield Rd., Apt. 9N, Gwynn Oak, MD. Ms. Wernsdorfer, a

friend of Nancy Goldring, feels the development is tone deaf.

Rebuttal Case.

1. Dana Johnson. Testifying in rebuttal for the Developer was Dana Johnson for Homes for
America who clarified that 6 of the 56 units proposed here are unrestricted. (Prot. Ex. 51).

2. John Motsco. John Motsco was admitted as an expert civil engineer with expertise in SWM
issues, public works, zoning and development. (Pet. Ex. 14). Referring to Prot. Ex. 23, Mr. Motsco
emphasized that there is no SWM on either Parcel so that there is currently no control of the water. He

explained that the topography on E. Joppa Rd. is high and it drops down toward the Southern Parcel.
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He stated that the proposed SWM Filterra filter device will capture a majority of the surface water runoff
and pass it down stream. The SWM system is designed to reduce pollutants as well as detention and
retention. On the east side next to Harris Hills, the water will drain down into the wetlands and stream
system. Contrary to the concerns of Harris Hills, installing a retaining wall does not increase the water
flow.

In fact, Harris Hills property is at a higher elevation so water would flow down to the
underground vault which has a sand filter, will control the water flow, and will release the water at a
lower rate. Accordingly, SWM devices will reduce the peak flow of water draining south. Mr. Motsco
reiterated that the County approved the SWM Concept Plan. At the end of the Southern Parcel the rip
rap pad also has a level spreader which will intercept the water flow. After that point the water enters
the storm drain system at E. Pennsylvania Avenue. In short, Mr. Motsco opined that the SWM Concept
Plan reduces the quantity of water and improves its quality and meets all of the County SWM
regulations.

Mr. Motsco testified that the Maryland SWM Manual is only a guide per COMAR 26.17.02.01-
1; itis not binding. BCC, 833-4-101(j) ‘Design Manual’ cites to that COMAR section. In other words,
Mr. O’Leary’s opinion that only Chapter 5 ESD practices may be used for SWM is not correct. In
Baltimore County, Mr. Motsco testified that Chapter 3 BMPs are allowed where site conditions dictate.
ESD to the MBE means using Chapter 5 ESDs to the extent practicable. In this case, some of the Chapter
5 devices (such as micro-bio retention devices, drywells and gravel wetlands) are not appropriate for the
Southern Parcel; those devices are used on smaller and/or larger parcels.

The County requested that the Developer make improvements to the public storm drain system
which includes installing a sidewalk along E. Pennsylvania on the Southern Parcel boundary. The

photos submitted by Mr. Motsco show the County inlet is blocked and causes water to flow onto E.
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Pennsylvania Avenue. (Dev. Ex. 23). The specific improvements will include installing a manhole over
the existing pipe and installing a pipe extension underground. He opined that SWM and other
improvements will benefit East Pennsylvania Avenue.

In regard to Ms. Miller’s testimony regarding minimum yard requirements and building location
in BCZR, 8201.3.a, he testified that the Redlined Development Plan complies with the regulations and
OZR approved it. Mr. Motsco also presented the Greenlined Development Plan which made the
following changes to the Redlined Development Plan: (1) moved the retaining wall along the eastern
side 1 ft. to the east; (2) reduced the width of the central driveway running along the eastern side of the
proposed building from 22 ft. to 20 feet as permitted under BCZR, 8409.4.A; (3) reduced a drive aisle
within the garage from 22.6 ft. to 22 ft., as permitted by BCZR, 8409.4.A; and (4) made one row of
parking spaces within the garage small car spaces instead of full size spaces, as permitted by BCZR,
8409.5. (Dev. Ex. 24A-24E). The Greenlined Development Plan increased the setback from the garage
wall to the western Northern Parcel property line from 10 ft. to 15 ft. and removed certain AOS areas.
The Greenlined Development Plan rebuts the Protestants’ contention that the requirements of BCZR,
8201.3.C.3.a. have not been met.

In regard to proposed AOS, Mr. Motsco explained that the Greenlined Development Plan
removed the areas previously labeled as AOS and objected to by Protestants including a transformer and
generator. Mr. Motsco opined that and even doing so, the amount of AOS still exceeds the required
AOS. All of the AOS is not required to be ‘useable’; AOS can be uncovered ground area and sidewalks.
In his opinion, both the Redlined Development Plan and Greenlined Development Plan each comply
with the regulations.

FACTUAL FINDINGS AND DECISION

The hearings in this case spanned five (5) days during which 38 witnesses testified: 6 County
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witnesses; 3 on behalf of the Developer; 12 for the Protestants; and 17 interested citizens. There was a
significant amount of testimony concerning political, cultural, historical and social issues. In order to
reach a legal conclusion in this case, it is important to address the legal framework from which a
development plan is reviewed by the OAH in Baltimore County.

The OAH, sitting as the Hearing Officer in review of development plans, has only those powers
delegated by statute. BCC, §32-4-229 mandates that a Hearing Officer grant approval of a development
plan which meets all of the development rules, regulations and applicable policies as follows:

Hearing Officer shall grant approval of a development plan that complies
with these development regulations and applicable policies, rules and

regulations.

The foregoing dictates that a Hearing Officer may not deny a development plan which meets all

of the development rules, regulations and applicable policies.

In People’s Counsel v. Elm Street Development, Inc., 172 Md. App. 690 (2007), the Court of
Special Appeals held that if the county agencies recommend approval of a development plan, it is “then
up to [protestants] to provide evidence rebutting the Director’s recommendations.” Id. at 703. It should
also be noted that in Baltimore County “the development process is indeed an ongoing process, and the
hearing officer’s affirmation of the plan is just the first step.” Monkton Preservation Association, et al.
v. Gaylord Brooks Realty Corp., 107 Md. App. 573, 585 (1996). Indeed, the County agencies will
continue to review the Developer’s evolving plans and construction activities through every phase of
the development process to ensure compliance with all County laws and regulations.

The legal framework begins by analyzing the facts presented in evidence and then applying the
County laws and regulations to that evidence. In this case, it is undisputed that there are 2 separate
parcels of land, with 2 separate addresses, with 2 different legal owners, with 2 different zoning

classifications, and 2 different access points on separate roadways leading into each Parcel. In
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summary, the Northern Parcel addressed as 407 E. Joppa Rd., is 1.23 +/- gross acres (1.10 +/- net acres),
and is zoned Residential-Apartment-Elevator (RAE-2) which permits high density apartment buildings

by right (the “Northern Parcel”). It is owned by Cuba Land, LLC. The Northern Parcel is the only land

to be developed. (Dev. Ex. 1; 24A-E).  Conversely, the Southern Parcel addressed as 413 E.

Pennsylvania Avenue, is owned by York Rd. Associates, is 1.75 +/- gross acres (1.66 +/- net acres), and
is zoned DR 10.5 which permits 10.5 dwelling units per acre by right (the “Southern Parcel””). Most

importantly, the Southern Parcel will not be developed.

1. The Northern Parcel.

The evidence is clear that the Northern Parcel is not part of the East Towson neighborhood of
single-family homes which front on E. Pennsylvania Avenue. It is undisputed that the Northern Parcel
fronts on E. Joppa Rd., which operates as its only entrance and exit. For last 47 years, the County
Council has retained in place the RAE-2 zoning for the Northern Parcel. (Reclassification from DR-16
to RAE-2 on 6/20/1973). * (Dev. Ex. 1A; 24-A-E). Notably, the RAE-2 zone is the most intense of
the Residential-Apartment-Elevator zones, permitting relatively high density (80 density units per acre)
constructed near commercial and business centers. (BCZR, §100.1.A.2; §201.3.D). # The legislative
policy for the RAE-2 zone encapsulates the pivotal role that elevator-apartment buildings play in and
near those business centers:

§ 201.1. - General provisions.

A. Statement of legislative policy. R.A.E.2 Zones provide for
development of elevator-apartment buildings at relatively high
density, in residential settings close to the major commercial and

cultural centers of the county, where ample utilities and other
public facilities are available.

3 There were two (2) prior zoning reclassification cases in 1971 and 1973 for the Northern Parcel. In Case No.: 71-
33-R, the Northern Parcel was reclassified from R-6 to RA (10/29/70), and in Case No.: 73-59-R, it was reclassified
from DR-16 to the current RAE-2 (6/20/1973).

4 By comparison, RAE-1 zone permits moderate density (40 density units per acre). (Id; BCZR, §200.1).
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(Emphasis Added). Moreover, RAE-2 zones are required, under BCZR, §201.1.B, to be located in a
‘town center’:

§ 201.1. - General provisions.

B. Establishment of zones limited to town centers. Any R.A.E.2

Zone must be located within a town center, as defined in Section

101.
A ‘town center’ serves as the primary center of commercial and high density residential and is defined
in BCZR, 8101 as:

TOWN CENTER — A locality designated and delimited as a town

center by the Planning Board to serve as the primary center of

commercial (including supporting commercial) and higher-

density residential development for an area having a population

of approximately 100,000 or more persons, and meeting criteria

or guidelines adopted and published by the Planning Board.

Industrial, lower-density residential, and institutional uses are not

excluded from town centers (when allowed under the regulations for

the zone in which they are located).
(Emphasis Added). In this case, the town center in which the Northern Parcel is located is “Towson
Town Center.” (Dev.18). As shown on the Towson Town Center map, the boundary line includes all
the RAE-2 zoned properties as well as the commercial and business uses discussed more specifically
herein. Excluded from the Towson Town Center map is the Southern Parcel and the East Towson
neighborhood. This RAE-2 zoning category and Town Center designation differentiates the Northern
Parcel from the E. Pennsylvania Avenue neighborhood.

Similarly, MP 2020 labels the Northern Parcel as an ‘Urban Center.’ (Dev. Ex. 4). Consistent

with the RAE-2 elevator-apartment zone, and the Towson Town Center designation, the description of
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‘Urban Center’ in MP 2020 emphasizes apartments and condominium projects and states that those
residential uses will help expand the market for businesses as follows:

Towson is the urban center of Baltimore County. In

addition to being the seat of county government, it is

the site of a substantial business district, three large

hospitals, the circuit court and district court, two

universities, and the Towson Town Center — a

regional mall. The urban core of Towson is

becoming a residential center as well, with several

large apartment/condominium developments

existing or proposed. These residential projects

will help expand the market for businesses.
(Dev. Ex. 4). (MP 2020, p. 80; Map 9, p. 40). (Emphasis Added). °

When viewed in the aerial photo submitted by Beth Miller, it is clear why the Northern Parcel

has the abovementioned designations. There is an obvious line of demarcation between the Northern
Parcel as it sits within a commercial setting, and the East Towson neighborhood. (Prot. Ex. 23, View
3). The Northern Parcel is bound on the north by E. Joppa Rd. - a 4-lane, busy thoroughfare, on the
west by Fairmont Avenue — another 4-lane, busy thoroughfare, and to the east by a private road for use
by Harris Hills residents (McManus Way). (Dev. Exs. 3, 8 - p.4). To the immediate west of the
Northern Parcel is a 4-story commercial building at 405 E. Joppa Rd. which has its own surface parking

lotin the rear. (Prot. Ex. 23, Views 2, 3, 11, 12; Dev. Ex. 8C, p. 33). On the western side of the Northern
Parcel along Fairmount Avenue are the following: a business named ‘Coyle Studios’ at 516 Fairmount
Avenue; The Law Offices of J. Carroll Holzer 508 Fairmount Avenue; single-family homes at 506
Fairmount Avenue and 502 Fairmont Avenue; and at 500 Fairmont Avenue a tax business. (Prot. EX.
23, Views 2, 3, 13; Dev. EX. 8, pp. 2-4).

On the eastern side of the Northern Parcel is Harris Hills, 10 buildings with 53 units. (Prot. Ex.

5 The Towson Town Center map includes both the Northern Parcel (RAE-2 zoned portion), and the land to the east
that is improved with the Harris Hills development.
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23, View 2; Dev. Ex. 8C, pp. 40-41). Harris Hills has access into its development from both E. Joppa
Rd. and from E. Pennsylvania Ave. (Prot. Ex. 23, View 3; Dev. Exs. 3, 17; 8C, pp. 40-41). To the east
of Harris Hills on E. Joppa Rd. is Manor Care Health Services and its associated surface parking lot.
(Prot. Ex. 23, View 2; Dev. Ex. 8C, p. 35). To the east of Manor Care Health are two (2) additional
commercial office buildings with their own large surface parking lot in the rear. (Prot. Ex. 23, View 2;
Dev. Ex. 3; 8C, pp. 3, 35).

Expanding outward from the immediate uses adjacent to the Northern Parcel at the intersection
of E. Joppa Rd. and Fairmount Avenue are solely commercial uses. (Prot. Ex. 23, Views 1, 2 and 3; Dev.
Ex. 8A, p. 3; 8C, p. 36). On the western side of Fairmount Avenue at its intersection with E. Joppa Rd.
is the RCM&D building, 555 Fairmount Avenue, a privately held insurance advisory firm. (Dev. EX. 8,
pp.2-4). A group of high-rise office buildings which are zoned business-major, Downtown Towson
District (BM-DT) sits in the block between E. Joppa Rd. to the north, Virginia Avenue to the west, E.
Pennsylvania to the south and Fairmount Avenue to the east. (Dev. Ex. 3, 8C, p. 37). On the northside
of the intersection of E. Joppa Rd. and Fairmount Avenue is a circular shaped, multi-story building which
contains Hampton Plaza Apartments and Hampton Plaza Office Buildings (300 E. Joppa Rd.). (Prot. Ex.
23, View 3; Dev. Ex. 3; 8C, p. 36). On the north east side of that intersection is another business (400 E.
Joppa Rd.). (Id.). On the northern side of E. Joppa Rd. opposite the Property are predominantly
businesses occupying single-family homes. (Id.).

In addition to the inclusion of the Northern Parcel within a commercial setting, its topography
also separates it from the East Towson neighborhood. The Northern Parcel sits on the E. Joppa Rd. ridge-
line. (Dev. Ex. 1, 24 A-E). From that ridge-line, the topography drops down to the rear of the Northern

Parcel. Conversely, E. Pennsylvania Avenue lies in a relatively flat area. (Prot. Ex. 17).
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Moreover, the Northern Parcel is excluded from the boundary map for the East Towson
Community Conservation Area as depicted on the Map 21 which is found in the Towson Community
Plan on p. 74 (“Map 21”) (the “Towson Community Plan”). The Towson Community Plan was adopted
and incorporated into MP 2020 on February 2, 1992. (MP 2020, App. B) (Dev. Ex. 5).® Additionally,
the Northern Parcel is also not contained within the boundaries of the East Towson African American
Survey District (Dev. Ex. 6). When compared to Map 21, the East Towson African American Survey
District is a smaller area contained within the boundaries of Map 21. The East Towson African American
Survey District maps the African American single-family homes; the Elks Lodge; two (2) original
churches in the neighborhood: the St. James A.U.M.P. Church at 413 Jefferson Avenue and the Mt.
Calvary A.M.E. Church at 300 Eudowood Lane; as well as the Carver Community Center (aka Carver
School) at 300 Lennox Avenue. (Towson Community Plan, p. 73).

Given that the Northern Parcel has been zoned for elevator-apartments for nearly 50 years, is
within a commercial Town Center, is within an Urban Center, is not within the East Towson Community
Conservation Area, is not within the East Towson African American Survey District, and is
geographically separated by topography from E. Pennsylvania Avenue, the evidence is clear that it is not
part of the East Towson neighborhood. As a result, it is not surprising that an apartment building would
be proposed on the Northern Parcel on E. Joppa Rd. A detailed-rendering of the Northern Parcel shows
the site-layout for one (1) apartment building, terrace area defined by a trellis, and drive aisle from E.
Joppa Rd. (Dev. Ex.7). It shows proposed landscaping, seating area with table and benches with trash

receptacles. (Dev. Ex. 8B, pp. 21, 29). As depicted in the Pattern Book, the exterior of the apartment

6 The Developer’s Exhibits include one (1) page of Towson Community Plan (Map 21, p. 74). However, OAH takes
judicial notice of the Master Plan which includes, by adoption, the entire Towson Community Plan and the information
contained therein in regard to the East Towson Community.
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building will have staggered sections of white brick and cement with grey metal panels which break up
the length of the building. (Dev. Ex. 8, pp. 6-15). While the apartment building is 4-stories, the
architectural drawings show amenity space on the ground floor/main entrance level nearest to E. Joppa
Rd. which gives pedestrians the perspective of a 3-story building. (Dev. Ex. 8A, p. 6-9).

2. Southern Parcel.

In direct contrast to the Northern Parcel, the Southern Parcel is not in the elevator-apartment
zone, is not in a Town Center (Dev. Ex. 18), and is not in an Urban Center (Dev. Ex. 4). In fact, the
Southern Parcel is within E. Pennsylvania neighborhood. The evidence demonstrated that the Southern
Parcel, having an address of 413 E. Pennsylvania Avenue, is accessed only from E. Pennsylvania
Avenue. It has a different owner than the Northern Parcel. It is zoned DR 10.5. Unlike the Northern
Parcel, the Southern Parcel has environmental resources including a stream, wetlands, specimen trees,
forest area, and other natural vegetation.

Distinguishing it further from the Northern Parcel, the Southern Parcel is also within the
boundaries of the East Towson Community Conservation Area as depicted in Map 21. It is not within
the boundaries of that African American Survey District. (Dev. Ex. 6.). The Towson Community Plan
has a Section pertaining to the ‘East Towson Community Conservation Area.” (Towson Community Plan,
Section 8, p. 71). That Section describes the history of East Towson recognizing that the original property
owners were freed slaves who, until 1830, had been kept at the Hampton Plantation. Importantly, it
acknowledges that the East Towson community is the “only remaining portion of the larger African
American community that from 1930 to 1960 extended as far as the York Road and Bosley Avenue area,
in an area known as “Sandy Bottom,” and in North Towson and West Towson.” (Towson Community

Plan, p. 71).
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Adjacent to the Southern Parcel along E. Pennsylvania Avenue and within the boundary lines of
Map 21 are three (3) single-family homes addressed as 405, 407 and 409 E. Pennsylvania Avenue. (Dev.
Ex. 3; 8, pp. 38-39). To the east of those three single-family homes is the landmark, Towson Elks
Lodge located at 411 E. Pennsylvania Avenue. The Towson Community Plan describes the Elks Lodge
as “a fraternal organization that is an important social organization within the community.” (Towson
Community Plan, p. 73).

On the same side of the street as the Elks Lodge are two (2) more single-family homes (421 and
423 E. Pennsylvania Ave.) which are next to the access point for Harris Hills, followed by three (3)
more single-family homes (435, 437 and 439 E. Pennsylvania Ave.). An aerial photo submitted by Beth
Miller is again the best representation of how the Southern Parcel, with its trees and other vegetation,
sits next to the Elks Lodge and the other E. Pennsylvania Avenue homes. (Prot. Ex. 23, View 1; Pet. EX.
17). On the southern side of E. Pennsylvania are additional single-family homes. (Dev. Ex. 8C, p. 38;
Prot. Ex. 17-17). The Adelaide Bentley Park is on the eastern end of that block and shares a boundary
with the Black and Decker parking lot. (Dev. Ex. 3).

Given the current DR 10.5 zoning applicable to the Southern Parcel, it has always had the
potential to be developed at a medium-high density of 10.5 dwelling units per acre (less the
environmental constraints). Indeed, the prior zoning cases for the Southern Parcel are indicative of the
type of development that could have occurred and would have eliminated the forest and green space.
The zoning history of the Southern Parcel shows 2 prior zoning cases: The first case was in 1956 (Case
No.: 3954) wherein variance relief was granted to develop the Southern Parcel into 2 — 10-unit apartment
buildings of 2-stories each with drive aisles and driveways plus a parking lot for 20 cars along
Pennsylvania Avenue. (Dev. Ex. 1; 24A-E). The second case occurred in 1960 (Case No: 4828XA)

wherein a special exception was granted to construct a 2-story office building with a parking lot for 14
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cars. (ld.). While the current environmental regulations would be more restrictive on development of
the Southern Parcel, the E. Pennsylvania neighborhood has continuously faced potential development
of the Southern Parcel. There is no doubt that development of the Southern Parcel would immediately
impact the surrounding homes.

Notwithstanding the evidence presented and reiterated above, the Protestants and interested
citizens expressed their grave concern that the proposed apartment building on the Northern Parcel will
eliminate ‘the only remaining piece of green space’ in the East Towson neighborhood. Based the
evidence presented, | find the opposite to be true. By approving the apartment building on the Northern
Parcel, all development potential belonging to the Southern Parcel will be eliminated, and the ‘green
space’ of the Southern Parcel will forever be preserved. Only the Elks Lodge will be permitted to continue
to use the gravel driveway from E. Pennsylvania into their rear parking lot. (Dev. Ex. 3; Prot. Ex. 23,
View 1). This 1.4 +/- acre Southern Parcel will be preserved under Forest Buffer and Forest
Conservation Easements which will be recorded in the Land Records of Baltimore County. (Dev. 1; 24A-
E). Permanent boundary markers for the Forest Buffer Easement may even be installed upon request by
DEPS. (BCC, 833-3-114(b)(2). Because of this, the Southern Parcel becomes another step toward the

preservation of this unique, historic neighborhood. The rendering of the Southern Parcel area reflects

this end result. (Dev. EX. 7).

Since there is no development of the Southern Parcel, the forest, the 4 specimen trees, the
vegetation, the stream and the wetlands will be saved. The trash and fallen trees will be cleaned up. (Dev.
Ex. 8C, pp. 30-31; Prot. Ex. 23, View 9, 14). As part of the development plan approval, the County has
required that more trees be planted along the Southern Parcel boundary line with E. Pennsylvania Avenue
and throughout the Southern Parcel. (County Ex. 1; Dev. Ex. 1, 24A-E). This mitigation planting of the

Southern Parcel will serve as an additional buffer for the homes on E. Pennsylvania Avenue. The County,

40



through DEPS, recognized the impact of a parking lot and a picnic area to these environmental areas and
denied the Developer’s request for those items. (County EX. 4).

Another concern of the Protestants was the view of the apartment building from E. Pennsylvania
Avenue. Given that the size of the Forest Buffer and Forest Conservation Easement is 1.4 +/- acres, the
distance between the homes on E. Pennsylvania Avenue and the proposed apartment building on the
Northern Parcel is substantial. (Dev. Ex. 1; 24A-E). On this point, the Pattern Book provides a scale
of the existing trees in the Forest Buffer and Forest Conservation Easement in relation to the height of
the apartment building on the Northern Parcel. (Dev. Ex. 8B, p.24). The illustration informs that the
existing trees are tall enough to provide a sufficient screen of the view of the building. (1d.). Additional
plantings will only add to that buffer. (County Ex. 1).

While 1 find that the approval of the Redlined and Greenlined Development Plans will not
adversely impact the East Towson neighborhood for all the reasons stated, the many concerns raised by
the Protestants and interested citizens were palpable. 1 agree with the Protestants’ characterizations in
their Post Hearing Memorandum, of the prior years of intrusions by the County and businesses into the
Historic East Towson neighborhood. As addressed by Carol Allen and Samuel Collins, the construction
of Fairmount Avenue in the 1960s physically separated this neighborhood into 2 areas. Black and
Decker was then permitted to build its complex at the end of E. Pennsylvania Avenue next to 436 E.
Pennsylvania Avenue such that when Ms. Goldring opens her shades, she stares at that facility. (Dev.
Ex. 8A, p.2; 8C, p. 39). If that were not enough, Black and Decker was even given road access to E.
Pennsylvania Avenue from both its complex and parking lot. (1d.).

When comparing the plat dated June 1929 submitted by Carol Allen (Prot. Ex. 16), with the
aerial photograph of this neighborhood (Dev. Ex. 3), it is clear that some of the original homes along E.

Pennsylvania Avenue were removed to make way for Black and Decker’s parking lot. Similarly, in
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1994, when the Harris Hills condominium buildings were built along E. Pennsylvania Avenue more of
the original homes of freed slaves were demolished. The older plats submitted by Carol Allen confirm
that original homes (425-433 E. Pennsylvania Ave.) were located where the McManus access drive into
Harris Hills is located.

Worst of all, however, in my view, is the BGE Substation which was built in 1952 in the center
of single-family homes located along the southern side of E. Pennsylvania Avenue. (Dev. Ex. 3, 8C, p.
38). (Towson Community Plan, p. 75). Because of this intrusion, the original homes back up to the
Substation. Using Carol Allen’s maps, there is no doubt that the BGE Substation removed at least 8 of
the original homes. While the Protestants politely describe the BGE Substation as ‘obnoxious’ in their
Post Hearing Memorandum (p.3), | find that this BGE Substation in that location is an egregious
intrusion and presents an actual danger to the residents there. If I had authority under the BCC to
relocate this Substation, | would do so in this Order. But, | do not. The authority of a Hearing Officer
in the review of a development plan is to determine whether it complies with the development
regulations and applicable polices, rules and regulations. (BCC, §32-4-229(b)).

| also agree with the Protestants assertion that each of these intrusions has caused and/or
contributed to attempts to ‘erase’ this neighborhood and to ‘box-it-in’. (Prot. Memo., p.3). The
photographs of the landmark homes provided by Carol Allen represent how charming this neighborhood
is. (Prot. Ex. 17). Given these intrusions, the testimony of the residents there is understandable. Itis
clear that there is a history of freed slaves who built homes, raised families, and continued to thrive
against all odds in this self-contained, neighborhood. And it is this self-contained enclave of landmarks
homes within the designated East Towson Community Conservation Area Boundary (Map 21) (Dev.
Ex. 5), and as further defined in the East Towson African American Survey District (Dev. EX. 6), which

separates it from the Northern Parcel. If an apartment building were proposed to be developed on the
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Southern Parcel, with access to E. Pennsylvania, next to those homes, the result here might be entirely
different. Accordingly, the evidence does not support the conclusion that an apartment building in the
commercial corridor of E. Joppa Rd., on the Northern Parcel will negatively impact this unique
neighborhood.

3. East Towson Design Review Panel Area v. East Towson Community Conservation Area.

Simply put, the East Towson Design Review Panel Area is not the same as the East Towson
Community Conservation Area. The East Towson Community Conservation Area (Map 21) has design
standards which apply to the properties within its boundaries. (Prot. Ex. 48). Separately, BCC, 8§32-4-
204(a) provides that the Baltimore County Council may designate areas of the County in which
development plans are subject to review by the Design Review Panel (“DRP”). The Design Review
Areas are designated on maps which are adopted by the County Council as set forth in BCC, §32-4-
204(b). The adopted maps are found in the Comprehensive Manual of Development Policies
(“CMDP”), Division VI, Section C pursuant to BCC, 832-4-204(c)(d).

Under BCC, 8§32-4-203(d)(1), the DRP is comprised of a standing panel of nine members who
by profession or experience are knowledgeable in matters of design, including architects, landscape
architects, and other design professionals (the professional members), and a revolving panel of resident
members (the resident members) who shall serve on specific review panels. Pursuant to BCC, 832-4-
203(d)(2)(i), the County Executive appoints the nine professional members subject to County Council
confirmation. Under BCC, §32-4-203(d)(2)(ii), the County Council appoints the resident members,
each of whom shall be a resident of the Councilmanic District. The County Executive also designates
one professional member to serve as Chairman of the Panel. (BCC, §32-4-203(d)(3).

In BCC, 832-4-203(b)(2), the purpose of the DRP is to act in a consulting and advisory capacity

to the agencies involved in the interagency process for reviewing development plans under BCC, § 32-
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4-226. (ld.). The DRP’s primary goal is to “encourage design excellence.” (ld.). BCC, §32-4-
203(c)(1) directs the DRP to assess a proposed development for the following criteria:

(i) Demonstrates a satisfactory spatial, visual, and functional relationship
to the topographic characteristics, the natural features, and the built features
of the site as well as the surrounding features of the site;

(if) Gives primary design consideration to the visual and functional
integration of streetscapes, pedestrian pathways, playgrounds, recreational
amenities, and parks;

(iii) Demonstrates that streets and sidewalks are laid out as safe and
convenient linkages and that parking becomes a positive design element that
contributes to the overall image of the site;

(iv) Demonstrates that buildings, parking garages, and other accessory
structures are spatially and visually integrated and suitable to their
surroundings in proportion, massing and type, materials and colors, signage,
and other elements of urban design;

(v) Demonstrates that plant materials are selected and sited to define the
site, provide a theme or image appropriate to the development, frame views,
enhance architecture and street characteristics, develop continuity of
adjacent open spaces, improve the micro-climate, provide transition
between dissimilar uses, screen the objectionable views and uses, reduce
noise level and glare, and provide seasonal colors and other visual
amenities.

CMDP, Division VI, Section C, repeats the requirements set forth in BCC, §32-4-203 and §32-4-204
and also provides the logistics for DRP meetings. The CMDP directs that for all development plans, the
DRP applies the standards and guidelines of ‘appropriate sections’ of the CMDP and the MP 2020. ’
As authorized by Bill 100-20 and as expressly stated in Resolution 111-20, the CMDP contains
the East Towson Design Review Panel Area as a map on p. 204 which map was adopted on October 12,
2016 (the “2016 East Towson Design Review Panel Area Map”). (CMDP, p. 204). Prior to Resolution

111-20, the 2016 East Towson Design Review Panel Area Map did not include the Northern Parcel.

(1d.). With the passage of Resolution 111-20, on October 5, 2020, the County Council enlarged the East

7 Both BCC, §32-4-203(c)(2)(i) and the CMDP also directs the DRP apply standards in BCZR, § 260 Standards for
residential projects. BCZR, §260.1.A does not apply here as it only applies to “all residential development of four or more
lots in Baltimore County that is located within the urban/rural demarcation line.’
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Towson Design Review Panel Area thereby replacing the 2016 East Towson Design Review Panel Area
Map from CMDP (p. 204) with an updated 2020 version (the “2020 East Towson Design Review Panel
Area Map”). (Dev. Ex. 21; Prot. Ex. 53). In doing so, the 2020 East Towson Design Panel Area Map
now includes not only the Northern Parcel but the entire block between Fairmount Avenue to the access
drive for Black and Decker. (Dev. Ex. 21; Prot. Ex. 53).

With the passage of Resolution 111-20, this meant that the DRP had to review the proposed
development project. The DRP meeting occurred on November 10, 2020 during which the DRP
recommended approval with certain conditions. As set forth in the DOP HOH Report dated November
13, 2020 (County Ex.10), revised plans were submitted to the DOP for compliance with the DRP
conditions. Ms. Nugent from DOP testified that the DRP conditions were satisfied and the Redlined
Development Plan was recommended for approval. (Id.).

Protestants believe that Resolution 111-20 replaced a 2003 Map found on p. 3 of the East Towson
Design Standards and that as such, the proposed apartment building is required to meet those standards
(the “2003 Map p. 3”). (Prot. Ex. 48, p.3; Dev. Ex. 19). To be clear, the 2003 Map p. 3 is not the same
map referred to in Resolution 111-20. The 2003 Map on p. 3 of the East Towson Design Standards is
simply a reference diagram which overlays 3 different maps onto 1 map using 3 separate markings to
show 3 different boundary areas:

(1) East Towson Design Standards Boundary marked with (——);

(2) Zoning Boundary and Designation marked with (....... ); and

(3) Design Review Panel Boundary marked with (- - - - - - ).
(1d.).  Two (2) of those maps - East Towson Design Standards Boundary (Map 21) and Zoning
Boundary and Designation (Map 22) were taken directly from Section 8 of the Towson Community Plan

as above. Resolution 111-20 expressly reads: the “previously adopted map dated October 12, 2016 and

known as the “East Towson Design Review Panel Area” was being replaced by the updated map (i.e.,
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the “2016 East Towson Design Review Panel Map”) (Dev. Ex. 21; Prot. Ex. 53).

Said another way, if the 2003 Map on p. 3 referred to by the Protestants were updated for 2020,
the “Design Review Panel Boundary” area would expand per Resolution 111-20, but the other 2
boundaries would remain the same. This analysis is further supported by Section 8 of the Towson
Community Plan entitled ‘East Towson Community Conservation Area” which is divided into 2
sections: 1. Action Plan and Il. Design Plan. (Towson Community Plan, p. 87). The ‘Design Map’
therein mirrors Map 21. (Towson Community Plan, p. 88). Thus, the 2003 East Towson Design
Standards were the end product of the Design Plan for the ‘East Towson Community Conservation Area’
(Map 21) and the development potential for the Southern Parcel is addressed in the Design Plan section
of the Towson Community Plan. (Towson Community Plan, p. 89). (Prot. Ex. 48). Because the 2003
East Towson Design Standards only apply to the Southern Parcel and do not apply to the Northern
Parcel, the point moot.

Bulk Requlations in the RAE-2 Zone.

Protestants contend that the Developer failed to meet the Bulk regulations in the RAE-2 zone
under BCZR, 8 201.3.  Specifically, Protestants argue that the retaining walls on western and eastern
sides of the Northern Parcel, and the parking garage on the western side, are ‘part of the building’ from
which the minimum yard and building location (building setbacks) are measured. The BCZR, Bulk

Regulations in the RAE-2 zone for multi-family buildings read as follows:
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R.A.E.2 Zone, are within 500 feet of the Downtown

* * * *

(Emphasis Added). The Parties disagree on the interpretation of Subsection 3.a. Developer’s position
is that for all property lines, any part of a building that sits at 40 feet or more above the average grade
level must be setback 20 feet from such property line, and any part of a building below 40 feet in height
must be set back 15 feet from such property line. (Dev. Post Hearing Memo., p.22). Said another way,
Developer believes the height of the building (or the height of any part) determines the amount of the
setback to the property line. The Protestants’ position is that if the building is 40 feet or higher, then
neither the building itself, nor any part of it, can be setback less than 20 ft. If the building is less than 40
feet, then neither the building itself, nor part of it, can be setback less than 15 feet. (Prot. Post Hearing
Memo., p. 22). Because the locations of the western retaining wall and parking garage sit closer to the
western property lines on the Northern Parcel, and because the eastern retaining wall sits close to the
Northern Parcel eastern property line, Protestants calculate this as a setback violation.

The framework of Section 201 leads to the conclusion that the height of the building determines
the setback because the RAE-2 zone regulates tall buildings — either apartment or office. First, as
previously stated supra, a multi-family building in an RAE2 zone has the highest density at 80 dwelling

units per acre. (BCZR, 8100.1; §201.3.D). The statement of legislative policy for the RAE2 zone
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provides for ‘elevator-apartment buildings at relatively high density.” BCZR, §201.1.A. Suffice to say,
in 1970, when the RAE2 zone was created by Bill 100-70, the language indicates that the County Council
was anticipating tall buildings with elevators — large enough to accommodate 80 dwelling units per acre.
As previously noted, the County Council directed that these elevator-apartment buildings were to be
built in “major commercial and cultural centers of the county...” BCZR, §201.1.A.

Second, to regulate the height, the yard setbacks, and the building location of elevator-apartments
in RAE-2 zone, Section 201.3 controls. Subsections A and B of 201.3 both regulate the height of the
elevator-apartment buildings. In particular, Subsection B identifies a building of ‘seven or more
stories.” Subsection C is titled ‘Minimum yard requirements and building location requirements.’
Subsection C.3 refers to ‘multifamily buildings that are located in the RAE-2 zone, are within 500 feet
of the Downtown Towson (D.T.) District, and are within the boundaries of a town center as approved
by the Planning Board are subject to the following bulk regulations’ which is an area for tall buildings.
The term ‘multifamily building’ is defined in BCZR, §101.1 as:

MULTIFAMILY BUILDING — A structure containing three or more

apartments. A multifamily building includes garden and other apartment

buildings.
As applied here, the Northern Parcel is within 500 ft. of Downtown Towson (DT) District (located on
the western side of Fairmount Avenue (BM-DT)). The Northern Parcel is within the boundaries of
Towson Town Center. (Dev. Ex. 18). With regard to Subsection C.3.a., the definitions of ‘building’

and ‘yard’ as defined in BCZR, §101.1, are interconnected as follows:

BUILDING — A structure enclosed within exterior walls or fire walls for
the shelter, support or enclosure of persons, animals or property of any kind.

YARD — Any open space located on the same lot with a building,
unoccupied and unobstructed from the ground up, except for accessory
buildings or such projections as are expressly permitted in these regulations.
The minimum depth or width of a yard shall consist of the horizontal distance
between the lot line and the nearest point of the foundation wall of the main
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building.

Essentially, the point of disagreement leads back to whether a parking garage and/or a retaining
wall is ‘part of building’ for the purpose of measuring the ‘minimum yard requirements and building
location’ requirements under BCZR, §201.3.C.3.a. The definitions of ‘building’ and ‘yard’ make clear

that the measurement of the setbacks from all property lines is measured from the nearest point of the

foundation wall of the main building. 1 find that neither the parking garage nor the retaining wall

constitute the foundation wall of the apartment building. Indeed, neither parking garage nor retaining
walls are mentioned in the definition of ‘building’ or ‘yard.” In their view, the Protestants suggest that
a ‘garage’ could be substituted in place of the definition of ‘building’ in BCZR, §101.1. The evidence
was clear that this parking garage is open to the air and not ‘enclosed.” Similarly, | find that retaining
walls are not ‘exterior walls’ within the definition of ‘building’ that ‘enclose’ a structure; retaining walls
simply retain the earth.

As the Redlined Development Plan indicates, and as testified to by Ms. McArthur and Mr.
Motsco, the distance from the Northern Parcel western property line to the apartment building is 22 ft;
from the Northern Parcel eastern property line to the building as close as 66 ft. In rebuttal, Mr. Motsco
presented the Greenlined Development Plan & which made the following changes to the Redlined

Development Plan:

(1) moved the eastern retaining wall 1 ft. to the west;

(2) reduced the width of the central driveway running along the
eastern side of the proposed building from 22 ft. to 20 ft.;

(3) reduced the drive aisle within the garage from 22.6 ft to 22 ft.;
(4) made 1 row of parking spaces within the garage small car spaces
instead of full-size spaces.

8 The Greenlined Development Plan rebutted the testimony of the Protestants’ expert Beth Miller. As such, it was
proper rebuttal evidence. Additionally, under BCC, §32-4-229(d)(2) permits an ALJ to impose conditions as part of
the approval of a development plan and such conditions could have included the changes reflected on the Greenlined
Development Plan. None of the changed affected the use, the number of units or the design of the building.

49



(Dev. Ex. 24-A-E). On the Greenlined Development Plan, the distance from the Northern Parcel
western property line to the apartment building is 25.4 ft; from the Northern Parcel eastern property line
to the building as close as 63 ft. Thus, under either Development Plan, | find that the 20 ft. setback has
been met.

Additionally, I find that the provisions of the CMDP referred to by Ms. Miller which place
additional limitations on the length and height of multi-family buildings, do not apply here. (Prot. Ex.
49, p.31). The CMDP makes clear that those multi-family limitations are only for DR 5.5, DR 10.5 and
DR 16 zones as well as PUDs. (Dev. Ex. 20).

Stormwater Management.

The evidence is undisputed that there are no SWM facilities on either the Northern Parcel or the
Southern Parcel. At present, uncontrolled water flows from the ridge on E. Joppa Rd. toward the
wetlands and stream on the Southern Parcel. This is evident from the photographs and videos submitted
by the Protestants through Ms. Miller and by the Developer. (Prot. Ex. 23, Views 9, 10, 14, 18, 19, 19
(detail), 35-7, 39; Dev. Ex. 23). In addition, both Michelle Yendall and Phillip Tyler testified that water
from Harris Hills has been draining into the Southern Parcel since it was built in 1994. With the
development of the Northern Parcel, the Developer will be installing SWM facilities as set forth in the
SWM Concept Plan dated November 18, 2020. (County Ex. 12; Dev. Ex. 22). As explained by Mr.
Motsco, the proposed SWM devices control not only the quantity of water but also improve the quality
of water by capturing pollutants with use of a Filterra filter and sand filter underground vault, as well as
with the use of a level spreader device and a pipe extension on E. Pennsylvania Avenue to gather the
water from the Southern Parcel and direct it into the underground public storm drain. Of note, Mr.

Motsco testified the storm drain grate on E. Pennsylvania Avenue is on backward and is impeding the
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water flow, causing ponding. The SWM facilities will be an improvement to the uncontrolled water
flow problem and will greatly benefit the surrounding properties, not adversely impact it.
At this stage in the review process, BCC, §832-4-224(a)(10) only requires a development plan to

have the following information:

| find that each of the above documents was submitted by Developer for review by the departments
within DEPS (namely SWM, GWM, and EIR) who reviewed and approved the Concept SWM Plan.
(County Ex. 12; Dev. Ex. 22). I find Mr. Motsco’s testimony in regard to the type of proposed SWM
facilities to be consistent with BCC. BCC, §33-4-101(j) makes clear that the Maryland SWM Manual
referenced by Mr. O’Leary is a guide under COMAR 26.17.02.01-1 and does not mandate that only
Chapter 5 ESD practices be used. In this case, | find that the Environmental Site Design (ESD) (Filterra
filter — Chapter 5) is being implemented to the Maximum Extent Practical (MEP). Additionally, due to
the site conditions, a traditional underground sand filter vault (Chapter 3 - BMP) is being proposed
because it is absolutely necessary. Accordingly, | find that the Redlined Development Plan and the
Greenlined Development Plan meet BCC, 8§32-4-224(a)(10).

Schools.

The Adequate Public Facilities Ordinance found in BCC, 832-6-103(e)(1)(2) states that
development approval may not be granted in existing overcrowded school districts (defined as a district
where enrollment exceeds 115% of the state-rated capacity (“SRC”), or if the development plan is
projected to generate additional school population that would result in the school district becoming an

overcrowded school district. Under the exceptions provided for in Subsection (f), a development may
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be approved in an overcrowded school district if a school in an adjacent district has sufficient capacity
to render the overcrowded school less than 115% of SRC.

A School Impact Analysis (“SIA”’) was submitted by Developer and was reviewed and approved
by DOP in accordance with BCC, §32-6-103(g). (County Ex. 9). The SIA demonstrated that the 56-
unit apartment building here would generate 1.79 (rounded-up to 2) students at Hampton Elementary
School, 0.896 at Dumbarton Middle School (rounded up to 1) and 1.40 at Towson High School (rounded
up to 2). When added to the total pupils in those schools, the SRC would be 95.52% for Hampton
Elementary, 113.29% for Dumbarton Middle School and 128.89% for Towson High School. Of those
3 schools, only Towson High School meets the definition of an overcrowded school. DOP recommended
approval because the adjacent Parkville High School has a spare capacity of 268 seats at the time of the
filing date (4/8/2020).

Phoebe Evans Letocha, a parent who has been actively involved in the Towson High School
overcrowding issue, testified on behalf of the Protestants. She presented photographs of the trailers and
crowded class rooms. (Prot. Ex. 15). Ms. Letocha was a knowledge and credible witness who testified
that the best way to address overcrowding of Towson High School is through large-scale redistricting
and/or by funding and building a larger school. | agree with Ms. Letocha’s viewpoint that the solution
to Towson High School’s overcrowding issue requires a comprehensive County-wide plan.

As reiterated by OAH and by Board of Appeals in In re: Development Plan Hearing (Enclave
at Lyons Mill fka Homer E. Turner Property, Case No.: 02-0288), the language in Subsection f (3)
clearly provides the ALJ with discretion to analyze the overcrowding issue. Each case stands on its own
merits. In the Lyons Mill case, there was an ‘interrelated traffic problem” at Lyons Mills Elementary
School which, when combined with the overcrowding there, was pivotal in denying that plan. (Id. at

p.12). There was also persuasive testimony that the particular school was “already strained by the high
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percentage of students receiving free and reduced lunch, because this population requires more ‘wrap
around’ services, and providing those services impacts the staff’s ability to provide quality education to
the entire student body.” (l1d.). In this case, the SIA showed that 2 students are projected to go to
Towson High School from the proposed apartment building. Given that fact, | find the adjacent Parkville
High School has the spare, required capacity. Accordingly, I find that the Redlined Development Plan
and the Greenlined Development Plan satisfies the requirements under the Adequate Public Facilities
Ordinance and School Impact Analysis.

Local Open Space.

The requirement for a development to provide Local Open Space (“LOS”) is found in BCC, §32-
6-108(c) - a minimum of 1,000 sf of open space per residential dwelling unit. In this case, with 56
dwelling units proposed, 56,000 sf of LOS must be provided. The location of the required LOS can be
on-site or off-site. (BCC, 832-6-108(e)). If it is not feasible to meet the LOS on-site or off-site, the
applicant shall submit a fee-in-lieu request and pay a fee to the County. (BCC, §32-6-108(f)(1)).

To satisfy the on-site LOS here, the Developer proposed to install a walking trail and bridge over
the wetlands and stream through the Forest Buffer area on the Southern Parcel. (Dev. Ex. 1; County Ex.
4). The trail would have connected to the new sidewalk that the County has required the Developer to
build along E. Pennsylvania Avenue. The Developer submitted a Request for a Waiver of LOS dated
March 29, 2020 along with a letter dated March 30, 2020 which explained the proposed trail and bridge,
and requested that, if the same was denied by DEPS, to pay a fee in lieu of waiver. (Prot. Ex. 6). Under
the Tier Fee Schedule contained in BCC, §32-6-108(a)(7)(iv), the fee in lieu was calculated as $0.00
because this apartment building has affordable housing units. On May 7, 2020, DEPS denied the request
for the trail and bridge finding that it would negatively impact environmental resources on the Southern

Parcel. (County Ex.4; Prot. Ex. 8). As a result, the Redlined Development Plan shows the on-site trail
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and bridge crossed out. (Dev. Ex. 1).

On November 10, 2020, the Developer, through Counsel, submitted a supplement and revised
Request for Waiver of LOS and fee in lieu in which the Developer requested to meet the off-site LOS
requirement under BCC, 832-6-108(a)(4). (Prot. Ex. 9). Under that Subsection, ‘off-site’ is defined as
land already owned or controlled by Baltimore County or Neighbor Space. BCC, §32-6-108(a)(4)(i).
(Id.). The Developer emphasized that ‘open space’ is defined as “a parcel of land” with “a minimum
width of 75 feet wide or has an average grade or no more thanl15 percent” and “contains one or more
amenities.” (BCC, §32-6-108(a)(5)(ii). An “amenity” is defined under (BCC, 832-6-108(a)(2) as “a
feature, equipment, facility, installation, or structure that contributes to the enjoyment of area residents
and visitors.” The term “amenity” also includes other uses in the Baltimore County Local Open Space
Manual (the “LOS Manual”). (Id.). The LOS Manual also permits R&P to make an ‘alternative
agreement’ with a developer to provide amenities within existing open space.

R&P identified two (2) County-owned properties in the East Towson neighborhood which were
being used for open space or for recreational purposes, and were in need of improvements namely:
Carver Community Center, 300 Lennox Avenue; and Adelaide Bentley Park, 438 E. Pennsylvania
Avenue. By letter dated November 13, 2020, the Developer supplemented a Revised Request for
Waiver of Open Space explaining therein that Mr. Hermann, the County landscape architect, requested
that the Developer submit a cost estimate for the trail system and additional detail on the proposal to
provide improvements the basketball courts at Carver Community Center which is County-owned LOS.
(County Ex. 6); (Prot. Ex. 10). Developer provided an aerial view of Carver Community Center
basketball courts along with a detailed description and the cost of the trail as requested. (County Ex. 7);
Prot. Ex. 10). The Developer also requested that, if the proposed off-site open space is denied, the

County approve the fee in lieu in the amount of $0.00. (County Ex. 6, 7; Prot. Ex. 10). Mr. Hermann
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testified that R&P approved the off-site open space as being satisfied under BCC, 832-6-108(a)(2) and
(4), and by virtue of the LOS Manual alternative agreement, through the proposed improvements to
Carver Community Center basketball courts.

Protestants agree that the denial by DEPS of the proposed on-site LOS satisfied BCC, 832-6-
108. However, Protestants, through the testimony of Barbara Hopkins, argued that the Developer must
provide new land as off-site LOS and that paying for improvements to existing open space areas owned
by the County or by Neighbor Space does not satisfy BCC, 832-6-108. Additionally, Ms. Hopkins
opined that the Developer was required to prove that it was not “feasible” to provide off-site open space
before the Developer should be permitted to pay a fee in lieu.

Applying BCC, 832-6-108 to the facts here, | find, based on the evidence, that the Developer
met the definitions for “off-site” open space in that the Carver Community Center is owned or controlled
by Baltimore County/Neighbor Space, that it meets the definition of “open space,” and that it contains
an “amenity” such as “a feature, equipment, facility or structure that contributes to the enjoyment of
area residents and visitors.” (BCC, §32-6-108(a)(2)(4) and (5)). | take judicial notice of the approval
by R&P of the off-site open space under the LOS Manual which permits R&P to make an alternative
agreement. Here, R&P accepted the Developer’s payment of $33,000.00 for improvements to County-
owned open space at the Carver Community Center. Mr. Hermann testified that R&P has made these
agreements for other projects.

By entering into an alternative agreement, the issue of feasibility has already been satisfied by
the decision to accept the off-site improvements. | also note that in the event that R&P accepted the fee
in lieu of waiver here, there is no dispute that the fee to be paid by the Developer for affordable housing
units would have been $0.00. Because of this, Mr. Hermann reasoned that, rather than accepting zero

dollars as the fee in lieu, it was better for the County-owned open space to receive $33,000.00 in
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improvements at the Developer’s cost. | find that the alternative agreement satisfies BCC, 832-6-108
and the LOS Manual.

Amenity Open Space.

The Redlined and Greenlined Development Plans are required to provide AOS under BCZR,
201.3.E. at a ratio of at least 0.2. The definition of AOS and AOS Ratio are found in BCZR, §101.1:

AMENITY OPEN SPACE — The available open space on a lot
minus the area used for vehicular traffic, maneuvering and parking.
In addition to uncovered ground area, the term includes such usable
uncovered open area of buildings suitably improved as open space
and designated by the owner for the use of occupants or the public
and, in enclosed malls in designated town centers, such usable
covered open area of buildings, other than parking areas, suitably
improved as open space and designated by the owner for the use of
occupants or the public.

Covered open space includes exterior space which is open on its
sides to weather, but not open above, and which is not in excess of
twice the total area of the clear, open and unobstructed portions of
the open and partially open sides. The areas of roofed porches,
covered exterior balconies and exterior spaces covered by portions
of buildings supported on columns or cantilevers, such as porticoes,
loggia, arcades, breezeways or galleries, may be considered as
covered open space if meeting the above-stated limitations.

Open ground area less than ten feet wide may not be designated

amenity open space, except that a suitably planted area as little as

seven feet wide may be so designated if that area is within a parking

lot.

AMENITY OPEN SPACE RATIO — The total amenity open space

on a lot divided by the adjusted gross floor area of buildings on the

lot.
On the Redlined Development Plan, the information provided was that the required amount of AOS at
0.2 was 11,916 sf and the AOS Ratio was 11,916 sf/59,580 sf adjusted gross floor area = 0.2. The
proposed AOS on the Redlined Development Plan was calculated as 18,427 +/- sf, thus exceeding the

required AOS. Protestants argued, through Ms. Miller’s testimony, that the required AOS was not
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provided because all of the AOS under the BCZR definition must be ‘useable.” Protestants objected to
including certain areas as AOS on the Redlined Development Plan such as transformers, generators and
retaining walls which were either not usable or not visible, and therefore neither residents nor the public
could use them.

Upon review of the Redlined Development Plan, the OZR through Rosalie Johnson, reviewed
the AOS provided and approved its as satisfying the AOS requirements. It is Developer’s position that
the Redlined Development Plan exceeds the amount of required AOS. In rebuttal, Developer provided
the Greenlined Development Plan which revised the AOS to remove the previously designated AOS
areas which the Protestants claimed did not meet the definition. Under the Greenlined Development
Plan, the AOS is measured at 14,158 sf/59,580 sf Adjusted Gross Floor Area = 0.2376, thus still
exceeding the required AOS.

The express language in BCZR, §101.1 for AOS definition is “the available open space on a lot
minus the area used for vehicular traffic, maneuvering and parking.” Additionally, it is clear that the
only restriction on AOS is that it cannot be an “open ground are less than ten feet wide.” (Id.). The
word ‘usable’ in that definition is specifically modifying the phrase ‘uncovered open area of buildings

2

suitably improved as open space...” in order to provide clarification that open areas of buildings and
covered areas of building can both be included as AOS. Thus, | do not agree with Ms. Miller’s
interpretation of AOS as only areas designated as ‘usable’ can be AOS. I take judicial notice and accept
the recommendation and interpretation of AOS by OZR who is charged with reviewing and determining
the amount of AOS. Accordingly, | find that the Redlined Development Plan and Greenlined
Development both provide AOS which meet the required AOS Ratio.

Forest Conservation Special Variances.

Developer filed a Special Variance request to remove one (1) specimen tree from the Northern
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Parcel and one (1) specimen tree from the Southern Parcel under BCC, 833-6-116(d) and (e). (Dev. Ex.
11). BCC, 833-6-116(d) and (e) read as follows which require the Developer to meet 2 of the 3 factors
under Subsection (d) and all 3 factors under Subsection (e):

(d) Unwarranted hardship. For a finding of unwarranted hardship,
the applicant must show:

(1) That the land in question cannot yield a reasonable
return if the requirement from which the special variance is
requested is imposed and will deprive the applicant of all
beneficial use of the applicant's property;

(2) That the plight of the applicant is due to unique
circumstances and not the general conditions in the
neighborhood; or

(3) That the special variance requested will not alter the
essential character of the neighborhood.

(e) Additional findings required. In addition to a finding of
unwarranted hardship, the Director must find:

(1) That granting the special variance will not adversely
affect water quality;
(2) That the special variance request does not arise from a
condition or circumstance which is the result of actions
taken by the applicant; and
(3) That the special variance, as granted, would be
consistent with the spirit and intent of this title.

(Emphasis Added).

In this case, DEPS reviewed the Application for Special Variance pursuant to BCC, 833-6-
116(b)(5) and forwarded its decision to PAI for inclusion in the HOH file. (BCC, 833-6-116(f)).
Pursuant to BCC, 33-6-116(g), the DEPS decision becomes a recommendation in this case. Applying
Subsection (d)(1) to the facts here, I find that the applicant will not be deprived of all beneficial use of
the Northern Parcel because the proposed construction could be designed around the (T5) Black Locust

specimen tree. On the Southern Parcel, | find that the existence of the (T6) Red Maple specimen tree

would not deprive the applicant of all beneficial use of that Parcel given that it will remain undeveloped.
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Therefore, | find the Developer has not met Subsection (d)(1).

Under Subsection (d)(2), I find that the plight of the applicant is due to unique circumstances
including the environmental resources on the Southern Parcel, as well as the irregular, elongated shape
of each Parcel, and not the general conditions in the neighborhood. Under Subsection (d)(3), I find the
special variance will not alter the essential character of the neighborhood which is predominantly
commercial and completed built-out. The fact that the two specimen trees were in poor condition was
unrefuted. Additionally, the Southern Parcel will remain preserved in perpetuity.

In regard to Subsection (e)(1), I find the granting of the special variance will not adversely affect
water quality because there is no direct impact to either the wetlands or stream. Moreover, 4 specimen
trees will remain in the Southern Parcel, 1.4 acres of forest will be protected in a Forest Buffer and
Forest Conservation Easement and SWM facilities will be installed where none exist, all of which will
improve water quality. Under Subsection (e)(2), I find that the request does not result from a condition
or circumstance which is the result of actions taken by the applicant. Rather, the request is due to the
poor condition of the trees. In addition, under Subsection (e)(3), I find that while 2 specimen trees are
being removed, there is no direct impact to either the wetlands or stream, 4 specimen trees remain in the
Southern Parcel, and 1.4 acres of forest will be protected in a Forest Buffer and Forest Conservation
Easement. Having met the required factors in Subsections (d) and (e), | find that granting the special
Variance will be consistent with the spirit and intent of Title 6. | also take judicial notice of the
recommendation of DEPS which recommended approval of the Special Variance.

Affordable Housing.

There was a great deal of testimony from each Party as well as from interested citizens regarding
affordable housing. The Voluntary Compliance Agreement (VCA) between the County and the NAACP

(Prot. Ex. 51) was discussed and interpreted. From the Post Hearing Memorandums filed, one item that
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the Parties agree on is that neither the BCC nor the BCZR differentiates between multifamily buildings
with affordable units and multifamily buildings with market rate units. Indeed, they agree that the only
place where affordable housing is mentioned is in the Tier Schedule for Local Open Space fees-in-lieu
waiver which provides a fee of $0.00 for affordable housing units. (BCC, 832-6-108). Accordingly,
the testimony concerning the pros and cons of affordable housing are not found within the development
regulations and applicable policies, rules and regulations under BCC, 832-4-229 and will be considered
background information in this case.

As previously noted, approval of the apartment building on the Northern Parcel will eliminate
the development potential on the Southern Parcel. As discussed above, the Southern Parcel is included
within Map 21 of Towson Community Plan and the Design Plan therein envisioned affordable housing,
apartment buildings for the Southern Parcel. (Dev. Ex. 5) (Towson Community Plan, pp. 71, 74).
Specifically, the Towson Community Plan states that within East Towson Community Area: “Infill
affordable housing is the preferred use within the plan area.” It expressly defined ‘Affordable Housing
for the East Towson Community’ as:

housing affordable to households with income at or below 80 percent of the

Baltimore area median income. For a family of hour that this income limit

would currently be $34,800.00. Affordability would generally be

determined through the proportion of monthly income required for housing,

which should not exceed 30-35 percent.
(Id. at p.80). The Towson Community Plan also declared that “group-house apartment buildings,
garden apartment buildings, and other apartment buildings” were permitted within the East Towson
Community Conservation Area (Map 21). (Towson Community Plan, p. 81). The Towson Community

Plan expressly encourages the assembly of lots for the purpose of constructing affordable housing. (Id.

at p. 84).
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Upon review of the Towson Community Plan and its design for East Towson neighborhood,
affordable housing development on vacant parcels was determined to be the preferred use given the
primary objective of the residents of East Towson was to stabilize the neighborhood. (Towson
Community Plan, p. 73). Given this detailed vision for the development of the vacant Southern Parcel,
the approval of the apartment building on the Northern Parcel becomes even more imperative to
perpetual preservation of the Southern Parcel.

CONCLUSION

After considering the testimony and evidence presented by the Developer, the exhibits offered
at the hearing, and confirmation from the various County agencies that the Redlined Development Plan
satisfied those agencies’ requirements, I find that the Developer has satisfied its burden of proof and
therefore, BCC, 832-4-229(b)(1) mandates that the Redlined and Greenlined Development Plans be
approved. Elm Street, supra.

ORDER

THEREFORE, IT IS ORDERED by this Administrative Law Judge/Hearing Officer for
Baltimore County, this 8" day of March, 2021, that the Redlined Development Plan (Dev. Ex. 1) and
the Greenlined Development Plan (Dev. Ex. 24A-E) otherwise known as “RED MAPLE PLACE”
Plan, be and the same are hereby is APPROVED.

IT IS FURTHER ORDERED that the Application for Special Variance pursuant to BCC, §33-
6-116 to allow the removal of two (2) specimen trees as depicted on Exhibit A to Accompany a Special

Variance Request (Dev. Ex. 11) be and it is hereby GRANTED.
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Any appeal of this Order shall be taken in accordance with Baltimore County Code, § 32-4-281.

Signed
MAUREEN E. MURPHY
Administrative Law Judge
for Baltimore County

MEM:dIm
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