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FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 
 This matter comes before this Deputy Zoning Commissioner for consideration of a Petition 

for Variance filed by the legal owner of the subject property, Brian Schriefer.  Petitioner is 

requesting Variance relief from Sections 1B02.3.A.5, 1B02.3.B and 301.1.A of the Baltimore 

County Zoning Regulations (B.C.Z.R.) to permit a replacement dwelling with a side yard setbacks 

of 7 feet and 8 feet, an open projection (deck) of 7 feet and a lot width of 46 feet in lieu of the 

required 10 feet, 7.5 feet and 55 feet, respectively.  The subject property and requested relief are 

more fully depicted on the site plan which was marked and accepted into evidence as Petitioner’s 

Exhibit 1.   

 Appearing at the requisite public hearing in support of the variance request was Petitioner 

Brian Schriefer and his land use and zoning consultant, Bernadette Moskunas, with Siterite 

Surveying, Inc., the firm that prepared the site plan.  There were no Protestants or other interested 

persons in attendance. 

 Testimony and evidence offered revealed that the subject property is irregular-shaped and 

consists of approximately 11,750 square feet or 0.27 acre, more or less, zoned D.R.5.5.  As shown 

on the site plan and the aerial photograph that was marked and accepted into evidence as 

Petitioner’s Exhibit 2, the property is located on the west side of Old Battle Grove Road, west of 

North Point Boulevard and Interstate 695, with water frontage and access on Bear Creek, in the 



Dundalk area of Baltimore County.  The property is improved with an existing single-family 

dwelling that was built in 1924, along with a wood deck and brick fireplace located at the water 

side of the property.  The property is depicted on the record plat for “Battle Grove” that was 

marked and accepted into evidence as Petitioner’s Exhibit 3, and indicates the subdivision was 

recorded in April 1923.  The subject property is identified as Lot 44 on the record plat. 

 Further evidence indicated that Petitioner’s grandparents purchased the property in the late 

1930’s and during the ensuing years has had a number of improvements and additions.  Petitioner 

has lived in the dwelling for about the last 10 years and recently purchased the property from his 

mother and uncle.  At this point in time, the dwelling has essentially outlived its useful life and 

Petitioner now desires to raze the existing structure and replace it with a new dwelling.  Elevation 

drawings of the replacement dwelling that were marked and accepted into evidence as Petitioner’s 

Exhibit 4 show an attractive design with a wraparound style porch as well as a similar second floor 

wraparound balcony.  There are also several architectural features, including multiple rooflines 

and dormer windows. 

 Petitioner’s plans are complicated by the need for variance relief from the side yard and 

open projection setback requirements, as well as the undersized lot width requirement.  The side 

yard setbacks are 7 and 8 feet, respectively, where 10 feet on each side is required, and an open 

projection deck would have a 7 foot setback where 7.5 feet is required.  In addition, a variance is 

needed from the minimum lot width requirement of 55 feet.  Although the subject property is 

almost 60 feet wide at the shoreline, the lot width is designated at 46 feet wide because it tapers 

significantly to the road side of the property. 

 In support of the variance requests, Ms. Moskunas explained that the subject property was 

platted in 1923, well before the adoption of the Zoning Regulations.  As shown on the record plat, 
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this property has been a lot of record for over 85 years and was platted with its present width and 

configuration.  Ms. Moskunas also pointed out that the need for zoning relief is driven primarily 

by the unusual shape of the property, which is the result of the curvature of Old Battle Grove 

Road, which is very pronounced in front of the subject property, and the uneven shoreline on Bear 

Creek.  Petitioner desires to replace the existing “shore shack” with a permanent residence that 

would be more in line with the redevelopment that is occurring in many waterfront communities in 

Baltimore County as generations move on from one to the next, and the structures themselves 

deteriorate into a state of disrepair.  If the variance requests were not granted and Petitioner given 

the opportunity to improve the property, Ms. Moskunas indicated the property would be rendered 

essentially useless for its intended purpose.  Finally, Petitioner submitted a letter of support signed 

by the neighbors on each side of the property.  A copy of the letter was marked and accepted into 

evidence as Petitioner’s Exhibit 5 and requests that the variance relief be granted. 

The Zoning Advisory Committee (ZAC) comments were received and are made part of the 

record of this case. Comments were received from the Office of Planning dated August 25, 2009 

which indicates no opposition to the setback relief; however, the new structure shall be consistent 

with that which exists in the neighborhood.  Building elevations shall be reviewed with the 

community planner prior to building permit application.  Comments were received from the 

Department of Environmental Protection and Resource Management (DEPRM) dated September 

29, 2009 which indicates that the property must comply with the Chesapeake Bay Critical Area 

Regulations.  The lot is within the Limited Development Area (LDA) and a Buffer Management 

Area (BMA) of the Chesapeake Bay Critical Area.  Lot coverage and 15% afforestation 

requirements must be met.  The acreage of the lot used to calculate lot coverage and afforestation 

must be based on the area of the lot above mean high water.  In addition, BMA requirements for 
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development within the 100 foot buffer must be met.  Comments were received from the Bureau 

of Development Plans Review dated August 19, 2009.  The comments indicate that the first floor 

or basement must be at least one foot above the flood plain elevation in all construction, the 

building should be designed and adequately anchored to prevent flotation or collapse and 

constructed of materials resistant to flood damage.  Flood-resistant construction should be in 

accordance with the Baltimore County Building Code, which adopts the International Building 

Code. 

 Considering all the testimony and evidence presented, I am persuaded to grant the 

requested variance relief.  I find special circumstances or conditions exist that are peculiar to the 

land or structure which is the subject of the variance requests.  I agree with Petitioner’s consultant 

that the variance requests are driven by the unusual shape of the property.  In reviewing the aerial 

photograph and the record plat, it is evident that the subject property, as with others in the 

subdivision, was laid out in accordance with the space available, given the contours of the road on 

one side and the shoreline on the other.  This created some lots that do meet the minimum lot 

width requirement -- even by today’s standards -- and some like Petitioner’s that do not.  I 

conclude that the subject property is unique in a zoning sense and that Petitioner would suffer 

practical difficulty and undue hardship if the variance requests were to be denied.  I also find that 

because the creation and layout of the subject lot predates the adoption of the Zoning Regulations, 

the property is disproportionately impacted by the imposition of zoning on this property. 

 Further, I agree with Petitioner that in order to construct a permanent home of adequate 

size, the side yard and open project variance relief is necessary.  Finally, I find that the variance 

relief can be granted in strict harmony with the spirit and intent of said regulations, and in such 

manner as to grant relief without injury to the public health, safety and general welfare. Thus, I 
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find that the variance can be granted in such a manner as to meet the requirements of Section 307 

of the B.C.Z.R., as interpreted in Cromwell v. Ward, 102 Md.App. 691 (1995). 

  Pursuant to the advertisement, posting of the property, and public hearing on this petition 

held, and after considering the testimony and evidence offered by Petitioner, I find that 

Petitioner’s variance requests should be granted. 

 THEREFORE, IT IS ORDERED this 16th  day of November, 2009 by this Deputy Zoning 

Commissioner, that Petitioner’s Variance relief from Sections 1B02.3.A.5, 1B02.3.B and 301.1.A 

of the Baltimore County Zoning Regulations (B.C.Z.R.) to permit a replacement dwelling with a 

side yard setback of 7 feet and 8 feet, an open projection (deck) of 7 feet and a lot width of 46 feet 

in lieu of the required 10 feet, 7.5 feet and 55 feet, respectively, be and are hereby GRANTED.  

The relief granted herein shall be subject to the following: 

 
1. Petitioner may apply for his building permit and be granted same upon receipt of this 

Order; however, Petitioner is hereby made aware that proceeding at this time is at his own 
risk until such time as the 30-day appellate process from this Order has expired.  If, for 
whatever reason, this Order is reversed, Petitioner would be required to return, and be 
responsible for returning, said property to its original condition. 

 
2. The new structure shall be consistent with that which exists in the neighborhood.   

 
3. Building elevations shall be reviewed with the community planner prior to building permit 

application. 
 

4. Development of this property must comply with the Chesapeake Bay Critical Area 
Regulations (Sections 33-2-101 through 33-2-1004 and other Sections of the Baltimore 
County Code). 

 
5. The lot is within the Limited Development Area (LDA) and a Buffer Management Area 

(BMA) of the Chesapeake Bay Critical Area.  Lot coverage and 15% afforestation 
requirements must be met.  The acreage of the lot used to calculate lot coverage and 
afforestation must be based on the area of the lot above mean high water.  In addition, 
BMA requirements for development within the 100 foot buffer must be met. 
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6. The base flood elevation for this site is 9.4 feet Baltimore County Datum.  The flood 

protection elevation for this site is 10.4 feet.  In conformance with Federal Flood Insurance 
Requirements, the first floor or basement floor must be at least 1 foot above the flood plain 
elevation in all construction. 

 
7. The property to be developed is located adjacent to tidewater.  The developer is advised 

that the proper sections of the Baltimore County Building Code must be followed whereby 
elevation limitations are placed on the lowest floor (including basements) of residential 
(commercial) development. 

 
8. The building engineer shall require a permit for this project.  The building shall be 

designed and adequately anchored to prevent flotation, collapse, or lateral movement of 
structure with materials resistant to flood damage. 

 
9. Flood-resistant construction shall be in accordance with the Baltimore County Building 

Code which adopts, with exceptions, the International Building Code.   
 
 

 

 Any appeal of this decision must be made within thirty (30) days of the date of this Order. 

 
 
 
 
 
_____SIGNED_________ 
THOMAS H. BOSTWICK 

      Deputy Zoning Commissioner 
      for Baltimore County 
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