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FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 

This matter comes before this Deputy Zoning Commissioner as a Petition for 

Administrative Variance filed by the legal owner of the subject property, David Jacobs, located 

at 2606 Holly Beach Road.  The Variance requests are from Sections 1A04.3.B.2.b and 

1A04.3.B.3 of the Baltimore County Zoning Regulations (B.C.Z.R.) to permit a proposed two-

story bedroom and garage addition on the rear of the dwelling with a side setback of 11 feet and 

45 feet to centerline of road in lieu of the required 50 feet and 75 feet, respectively; and to permit 

a 22% building coverage for the existing dwelling and new additions in lieu of the maximum 

allowed of 15%.  The subject property and requested relief are more particularly described on the 

site plan that was marked and accepted into evidence as Petitioner’s Exhibit 1.   

 This matter was originally filed as an Administrative Variance and a sign was posted with 

a closing date of May 11, 2009.  On May 6, 2009, Arnold Jablon, Esquire, on behalf of adjacent 

property owner Karen Treat, filed a Formal Demand for Hearing.  The hearing was subsequently 

scheduled for Monday, June 15, 2009 at 11:00 AM in Room 104 of the Jefferson Building 

located at 105 West Chesapeake Avenue in Towson, Maryland.  In addition, a sign was posted at 

the property on May 30, 2009, and an advertisement was published in The Jeffersonian 

newspaper the week of June 2, 2009, giving neighbors and interested citizens notice of the 

hearing. 



Appearing at the public hearing in support of the requested relief was Petitioner David 

Jacobs and his wife, Lara Jacobs, and their attorney, Lawrence E. Schmidt, Esquire.  Also 

appearing in support of the requested relief was Danielle M. Hankins, Petitioner’s land use and 

design consultant.  Appearing in opposition to the requested relief was Protestant Karen Treat of 

2610 Holly Beach Road, and her attorney, Arnold Jablon, Esquire.  There were no other 

interested persons in attendance at the hearing. 

Following opening remarks by Petitioner’s attorney, Mr. Schmidt, regarding the proeprty 

and the requested relief, Protestant’s attorney, Mr. Jablon, made several preliminary objections in 

the case.  In particular, Mr. Jablon indicated the Petition was defective because, although it 

requested side setback relief of 11 feet in lieu of 50 feet on the east side of the proeprty, there 

was no such variance request for the 15 foot side setback that would exist on the west side of the 

property.  Moroever, Mr. Jablon objected to Petitioner referring to the roadside of the subject 

property as the “rear yard” and the waterside of the proeprty as the “front yard,” and further 

objected to the undesigned making any findings or determinations as to what constituted the rear 

or front yard of the property, absent a specific request by Petitioner in his Petition, and proper 

posting of notice of the request.  Mr. Schmidt countered that with the filing of the request for the 

side setback of 11 feet in lieu of the required 50 feet, there was no need for Petitioner to 

specifically request a variance for the 15 foot side setback on the other side of the property, and 

that the Zoning Reivew Office had accepted the Petition as filed.  Mr. Schmidt also indicated that 

sufficient notice had been provided for the undersigned to make a determination on the rear 

yard/front yard issue.   

After much discussion and debate on these and related issues, Mr. Schmidt requested 

leave to amend the Petition to include a request for variance for the side setback of 15 feet in lieu 

of the required 50 feet.  In addition, in light of the technical procedural arguments back and forth, 
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Mr. Schmidt requested to amend the Petition to also include a variance for the distance from the 

proposed addition to the roadside property line of 27 feet in lieu of 50 feet with a total distance 

of 47 feet and not the 45 feet as filed.  Mr. Schmidt also indicated that at one point, Petitioner 

desired to enclose a deck on the waterside of his proeprty which would contribute to the building 

coverage percentage on the property.  Petitioner then decided against this plan and also decided 

to remove the existing accessory structures on the property, hence the percentage of building 

coverage would be approxiamtely 16.65% rather than the requested 22%.  As a result, Mr. 

Schmidt requested to amend the Petition for the variance from the building coverage limit to 

16.65% in lieu of 15%.  After considering the arguments made by counsel, in the interests of 

justice and judicial economy, the undersigned overruled Mr. Jablon’s objections and permitted 

the requested amendments.1 

 Testimony and evidence offered revealed that the subject waterfront property is 

rectangular in size and contains 10,200 square feet or 0.257 acre, more or less, zoned R.C.5.  The 

property is located on the north side of Holly Beach Road, north of Holly Neck Road and east of 

Back River Neck Road, in the Essex - Middle River area of Baltimore County.  The property has 

water frontage on Middle River, near the area where the river meets Sue Creek to the west.  As 

shown on the site plan, the property is improved with a two-story framed single-family dwelling, 

approximately 24 feet wide by 48 feet deep, along with a wood deck on the waterside of the 

                                                 
1  During my deliberation and consideration of this case, I reviewed the issue regarding the 15 foot side setback on 
the west side of the property.  As indicated above, the Zoning Review Office had received the Petition without 
requiring Petitioner to request that variance.  Moreover, Mr. Schmidt indicated it was not necessary to request that 
variance and that to his knowledge (as a former Zoning Commissioner), it had been the policy of the Zoning 
Commissioner’s Office not to require this additional variance request where a petitioner had already requested a 
more substantial variance for the other side yard (in this case, an 11 foot side setback had already been requested).  I 
then reviewed the Zoning Commissioner’ Policy Manual (ZCPM).  Section 102.1.A.1 entitled “Deficient Setbacks – 
Residential” states that “[i]f an addition is proposed to a residential building and any setback is deficient, this 
setback may be extended provided that the deficiency is not increased nor the use of the building is changed.”  My 
interpretation of this policy is that for an addition where the setback is not increased, as in this case on the west side 
of the property, a variance for this deficient setback is not required; hence, the requested amendment was not 
required and is now moot. 
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property.  The dwelling has a traditional layout with a living room, dining room, and kitchen on 

the main level, three bedrooms and two full bathrooms on the second floor, and a clubroom, den, 

and utility room in the lower level basement.  The site plan also shows a storage shed situated on 

the roadside of the property as well as a large concrete driveway.  Though not delineated on the 

site plan, also situated on the waterside near the bulkhead is another storage shed.  Finally, a 

grinder pump that is connected to the public sewer service along Holly Beach Road is shown on 

the site plan as situated next to the storage shed on the roadside of the property. 

 Petitioner has resided at the subject location for the last seven years with his wife and 

family, which includes a 16 year old daughter and two sons aged 12 and 10.  As shown on the 

record plat marked and accepted into evidence as Petitioner’s Exhibit 2, the property was platted 

as Lot 15 of the Holly Beach subdivision on February 14, 1916.  The dwelling has been 

extensively renovated and remodeled since it was originally constructed in 1927.  At this 

juncture, Petitioner desires to construct a two-story addition on the roadside of the dwelling with 

a ground level two-car garage and a bedroom on the second floor.  Petitioner indicated the 

bedroom addition would allow him and his family to each have their own bedroom, and the 

garage would allow Petitioner to store his vehicles inside, away from the elements and out of 

sight of vandals who have broken into his truck on several occasions. 

 In support of the variance requests, Petitioner testified that there are only a handful of 

properties in his subdivision that have such a dramatic slope to the shoreline.  He also indicated 

his lot was distinguishable from others in that his is a single, 50 foot wide lot, whereas a number 

of other lots in the subdivision have double and triple lots approximately 100 to 150 feet in width 

and can accommodate the 50 foot setback requirements to a property line that his property 

cannot by virtue of its 50 foot width.  Petitioner also indicated the layout of improvements on the 

properties in the subdivision is somewhat haphazard and inconsistent.  Petitioner submitted a 
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booklet he prepared that was marked and accepted into evidence as Petitioner’s Exhibit 3.  The 

booklet contains a rendering and elevations of the proposed addition, photographs of Petitioner’s 

property, photographs of Ms. Treat’s adjacent property, and aerial and ground level photographs 

of properties in the Holly Beach subdivision.  In particular, the photographs illustrate the location 

of improvements on the properties throughout the subdivision.  Some homes have been razed 

and replaced with newer, significantly larger homes while others appear to be originally built.  

There is also great variety in other improvements, with some properties having guesthouses and 

boathouses and/or other accessory structures on the waterside and roadside.  The degree of 

existing building coverage between the properties is also very different, with most properties 

(especially those with replacement homes) having substantially more coverage than what would 

normally be permitted and others (primarily those with the original dwellings) having about the 

same or less than what Petitioner is proposing.   

 Petitioner also submitted a letter he presented to his nearby neighbors outlining his plans 

and requesting their signatures if they did not object to his plans.  The letter was signed by 

residents at 2604, 2602, 2600, 2614, 2616, 2620, and 2622 Holly Beach Road and was marked 

and accepted into evidence as Petitioner’s Exhibit 4.  As to the issue of what constitutes the rear 

yard or front yard, Petitioner testified that he has lived on the water at various times throughout 

his life and he has always considered the waterside of a home to be the front yard and the 

roadside to be the rear yard.  In the instant matter, Petitioner testified that all the other properties 

nearby that have garages have them situated on the roadside, and Mr. Schmidt indicated this is 

consistent with the Zoning Regulations that require garages and accessory structures to be placed 

in the rear yard.  Petitioner also indicated that he considers the waterside of his particular home 

to be the front yard.  Although vehicles are parked on the parking pad on the roadside and there 

is an entrance to the dwelling on the roadside, Petitioner testified that the primary means of 
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access to the dwelling is from the double sliding glass doors and stairways leading from the deck 

on the waterside of the property.   

 Testifying in opposition to the requested relief was Protestant Karen Treat.  Ms. Treat 

resides next door to Petitioner to the east and has lived there for the last 10 years.  She initially 

indicated that she is familiar with Petitioner’s home, having been inside previously.  Based on 

her description of the layout of the home, she believes the front of the property is at the roadside 

and not the waterside.  She also testified as to why she is opposed to the requested relief, 

indicating that if Petitioner’s proposed two-story addition were permitted, it would be directly in 

front of her home and would diminish her view from her front entrance that faces the side of her 

property, and would diminish the value of her home.  Ms. Treat also testified that she is not 

against Petitioner’s having a separate garage or a small addition to their home for another 

bedroom, but objects to the current proposal that would essentially obliterate her view from her 

front entrance.  In support of this position, Ms. Treat submitted photographs taken from her main 

entrance as well as from her second floor window, looking out to the location of Petitioner’s 

proposed addition.  These photographs were marked and accepted into evidence as Protestant’s 

Exhibits 6, 8, and 9.  In short, Ms. Treat wants to keep her view of the open space from the 

entrance to her home (facing the side of the other nearby properties) across the other properties 

in the neighborhood. 

 The Zoning Advisory Committee (ZAC) comments were received and are made part of 

the record of this case.  Comments were received from the Department of Environmental 

Protection and Resource Management dated May 14, 2009 which indicates that development of 

the property must comply with the Chesapeake Bay Critical Area Regulations.  The site must 

comply with a maximum lot coverage limit of 31.25% with mitigation if any proposed coverage 

is approved.  The site must also comply with Buffer Management Area requirements that outline 
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uses and restrictions within the 100 foot tidal buffer off mean high water.  In addition, a 15% 

forest cover requires that a minimum of three trees exist on the property at all times. 

 Considering all the testimony and evidence presented, I am persuaded in this instance to 

grant the variance requests.  I find special circumstances or conditions exist that are peculiar to 

the land or structure which is the subject of the variance requests.  I am especially persuaded by 

the photographs of the properties in the neighborhood contained in Petitioner’s Exhibit 3, which 

demonstrates quite clearly how different and unique each are with respect to the size and shape 

of the properties and the varying and different improvements.  I also find uniqueness in the fact 

that Petitioner’s property is a 50 foot wide lot that was established far earlier than the adoption of 

the Zoning Regulations, particularly the R.C.5 Zone.  As a result, no matter what improvement is 

planned, there is no possible way for Petitioner to comply with the distance to property line 

setback.  This is the kind of peculiar circumstance that makes the regulations impact this 

property disproportionately compared to others in the district.  Therefore I find the property 

unique in a zoning sense. 

 I further find that strict compliance with the Zoning Regulations for Baltimore County 

would result in practical difficulty or unreasonable hardship.  Denying the variance requests 

would inhibit a beneficial use of the property that is otherwise permitted by the Regulations.  I 

also find these variance requests can be granted in strict harmony with the spirit and intent of 

said regulations, and in such manner as to grant relief without injury to the public health, safety 

and general welfare.  While it seems that the planned addition will affect Ms. Treat’s view from 

the main entrance of her property looking sideways at other properties along the north side of 

Holly Beach Road, in my view, this situation exists because Ms. Treat’s property appears to be 

the only one with a front yard facing what is the side yards of other properties in the 

neighborhood.  This certainly makes Ms. Treat’s property unique, but it also singularly affects 
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the degree to which any improvements planned by Petitioner on that side of the property may 

impact Ms. Treat.  Although I am understanding of Ms. Treat’s position, I will not deny the 

variance requests on that basis.   

 Finally, I find consistent with the relief to be granted herein that the roadside in this case 

is the rear yard and the waterside is the front yard.  As indicated in the relevant case law, factors 

such as the location of a front door, front walkway, the floor plan of a dwelling, positioning of 

windows, usages of those who live in and visit the dwelling, and exterior attributes of a dwelling, 

are as important as the proximity to a roadside in determining a front, side, or rear yard setback.  

See, Swoboda v. Wilder, 173 Md.App. 615, at 639 (2007).  In addition, the Zoning 

Commissioner’s Policy Manual (Z.C.P.M.) at Sections 400.1.a and 400.2.a provides a 

determination of what constitutes the front yard on waterfront lots based on the orientation of the 

houses and accessory buildings.  In most cases, as is the situation here, waterfront lots refer to 

the front of the structure facing the water. 

 Pursuant to the posting of the property and the provisions of both the Baltimore County 

Code and the Baltimore County Zoning Regulations, and for the reasons given above, the 

variance requests should be granted.     

 THEREFORE, IT IS ORDERED by the Deputy Zoning Commissioner for Baltimore 

County, this 23rd  day of June, 2009 that a Variance from Sections 1A04.3.B.2.b and 1A04.3.B.3 

of the Baltimore County Zoning Regulations (B.C.Z.R.) to permit a proposed two- story 

bedroom and garage addition on rear of dwelling with a side setback of 11 feet and 47 feet to 

centerline of road in lieu of the required 50 feet and 75 feet respectively; and to permit a 16.65% 

building coverage for the existing dwelling and new addition in lieu of the maximum allowed of 

15% be and are hereby GRANTED, subject to the following: 
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1. Petitioner may apply for his building permit and be granted same upon receipt of this 
Order; however, Petitioner is hereby made aware that proceeding at this time is at his 
own risk until such time as the 30 day appellate process from this Order has expired. If, 
for whatever reason, this Order is reversed, the Petitioner would be required to return, 
and be responsible for returning, said property to its original condition. 

 
2. Development of this property must comply with the Chesapeake Bay Critical Area 

Regulations (Sections 33-2-101 through 33-2-1004 and other Sections of the Baltimore 
County Code). 

 
3. The site must comply with a maximum lot coverage limit of 31.25% with mitigation if 

any proposed coverage is approved.  The site must also comply with Buffer Management 
Area requirements that outline uses and restrictions within the 100 foot tidal buffer off 
mean high water.  In addition, a 15% forest cover requires that a minimum of three trees 
exist on the property at all times.   

 
 

 Any appeal of this decision must be made within thirty (30) days of the date of this 

Order. 

 
 
 
 
 
 

_____ORIGINAL SIGNED____________ 
THOMAS H. BOSTWICK 

      Deputy Zoning Commissioner 
      for Baltimore County 
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