
IN RE:  PETITION FOR VARIANCE             *     BEFORE THE 
             N/S Eastern Avenue, 269' SW 
             Earls Road                                               *    ZONING COMMISSIONER 
             (11650 Eastern Avenue)  
             15th Election District                               *    OF  
             6th Council District        
                                                            *        BALTIMORE COUNTY                  
             Richard Diotte 
 Petitioner(s)                                       *    Case No. 2009-0253-A    
                                                   

* * * * * * * * * * 
                                                 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 
 This matter comes before the Zoning Commissioner for consideration of a Petition for 

Variance filed by Richard Diotte, managing member of the legal owner of the subject property, 

11650 Eastern Avenue, LLC.  Petitioner requests variance relief from Sections 255.1 and 238.2 

of the Baltimore County Zoning Regulations (B.C.Z.R.) to permit a side yard setback of 5 feet in 

lieu of the required 30 feet.  The subject property and requested relief are more particularly 

described on the site plan submitted, which was marked and accepted into evidence as 

Petitioner’s Exhibit 1. 

 Appearing at the requisite public hearing in support of the requested variance was 

Richard Diotte, managing member of 11650 Eastern Avenue, LLC, along with Rick Richardson, 

principal of Richardson Engineering, LLC, the professional engineer who prepared the site plan 

for the Petitioner.  There were no Protestants or other interested citizens in attendance at the 

public hearing.   

 Testimony and evidence revealed that the subject property is irregularly shaped and 

contains approximately 154,238 square feet, or 3.54 acres, of land zoned M.L./I.M.  The property 

is located on the north side of Eastern Avenue, near the intersection of Earls Road in the Middle 

River area of Baltimore County.  Petitioner uses the existing warehouse and accompanying 

parking area to operate the Mitchell Plumbing and Heating Company, which has been located at 



this site for four (4) years and has been in existence since 1970. Petitioner now seeks a variance 

to construct a 50 x 30 foot warehouse building in the northwest corner of the property, which 

would be used as additional storage space for his business. 

 On behalf of the Petitioner, Mr. Richardson testified to the environmental constraints 

throughout this property that place substantial limitations on the potential location of the 

proposed warehouse structure.  The entire southern half of the property is located in the 

Chesapeake Bay Critical Area, as shown with a thick broken line on the site plan.  Mr. 

Richardson testified that this portion of the property is wooded and maintained in an easement 

for which Department of Environmental Protection and Resource Management (DEPRM) was 

not inclined to issue a forest buffer variance.  The property is also constrained by a stream that 

runs through the property and the site is located in the 100-year flood plain.  In sum, Mr. 

Richardson explained that less than one (1) acre of the approximately 3.5-acre commercial site is 

developable.   

 Before proposing to construct the warehouse in the proposed location, which lies close to 

the border of adjacent property owned by Timothy Kuhn, the Petitioner requested input from Mr. 

Kuhn.  In response, Mr. Kuhn provided a letter stating that he has had full disclosure as to the 

specifications of the proposed building and has no objection to its proximity to his property.  The 

supportive letter was marked and accepted into evidence as Petitioner’s Exhibit 2. 

 The Zoning Advisory Committee (ZAC) comments were received and are made part of 

the record of this case.  Comments were received from the Department of Environmental 

Protection and Resource Management (DEPRM) dated May 4, 2009, which stated that 

development of the property must comply with the Regulations for the Protection of Water 

Quality, Streams, Wetlands and Floodplains (Sections 33-3-101 through 33-3-120 of the 
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Baltimore County Code).  The comment also noted that Environmental Impact Review supports 

the proposed warehouse location as it is out of the Forest Buffer Easement and the associated 25-

foot setback.   

 After reviewing all of the evidence and testimony presented at the public hearing, I am 

persuaded that the requested variance should be granted.  Initially, I find that special 

circumstances or conditions exist that are peculiar to the land or structure which is the subject of 

the variance request.  This property is irregularly shaped and uniquely constrained by 

environmental factors.  It is clear that strict compliance with the zoning regulations for Baltimore 

County would result in practical difficulty or unreasonable hardship as less than one (1) acre of 

this 3.5 acre commercial property is viable and setbacks cannot be met in a manner that is 

sensitive to the Chesapeake Bay Critical Area.  By placing the proposed structure closer to the 

northwest corner of the property, out of the Critical Area, the Petitioner has satisfied DEPRM’s 

interest in maintaining the forest buffer and 25-foot associated setback. In sum, the proposed 

location of the warehouse minimizes impacts on the environment and surrounding locale.   

 Finally, I find that the variance can be granted in strict harmony with the spirit and intent 

of the zoning regulations, and in such manner as to grant relief without injury to the public 

health, safety and general welfare.  Petitioner fully explained his proposal to the only adjacent 

property owner, who wrote a letter in full support of the requested relief.  Accordingly, I find that 

this variance can be granted in such a manner as to meet the requirements of Section 307 of the 

B.C.Z.R, as established in Cromwell v. Ward, 102 Md. App. 691 (1995). 

 Pursuant to the advertisement, posting of the property, and public hearing on these 

petitions held, and for the reasons set forth herein, the relief requested shall be granted.  
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 THEREFORE, IT IS ORDERED by the Zoning Commissioner for Baltimore County this 

10th day of June, 2009 that the Petition for Variance from Sections 255.1 and 238.2 of the 

Baltimore County Zoning Regulations (B.C.Z.R.) to permit a side yard setback of 5 feet (west 

side) in lieu of the required 30 feet, in accordance with Petitioner’s Exhibit 1, be and is hereby 

GRANTED subject to the following: 

 
1) The Petitioner is advised that it may apply for any required building 

permits and be granted same upon receipt of this Order; however, 
Petitioner is hereby made aware that proceeding at this time is at its 
own risk until the 30-day appeal period from the date of this Order has 
expired.  If an appeal is filed and this Order is reversed, the relief 
granted herein shall be rescinded.  

 
 

    Any appeal of this decision must be made within thirty (30) days of the date of 

this Order. 

   
        _ORIGINAL SIGNED_____ 
   WILLIAM J. WISEMAN, III 
   Zoning Commissioner 
WJW:dlw   for Baltimore County 


