
IN RE:  PETITION FOR SPECIAL HEARING *  BEFORE THE 
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  Jay Trump Road    *  ZONING COMMISSIONER 
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       *  BALTIMORE COUNTY 
  Thomas H. Hutson, et ux      
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   * * * * * * * *   
  

FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 
 This matter comes before the Zoning Commissioner for consideration of a Petition for 

Special Hearing filed by Thomas H. Hutson and Cynthia G. Hutson, the legal owners of the 

subject property, by and through their attorney, Arnold E. Jablon, Esquire.  Special Hearing 

relief is requested pursuant to Section 500.7 of the Baltimore County Zoning Regulations 

(B.C.Z.R.) to allow an amendment to the Final Development Plan (FDP) entitled “Tufton Farms, 

Section Two”, to permit the re-subdivision of Lot 26, Plat 3, Section 2, into two (2) lots 

consistent with B.C.Z.R. Sections 1A00.4 and 1B01.3.A.7.1   

 The site plan, dated July 11, 2008, that was initially submitted with this Petition was 

marked and accepted into evidence as Petitioners’ Exhibit 1.  However, as will be explained in 

greater detail, this property was subsequently rezoned pursuant to the 2008 Comprehensive 

Zoning Map Process (CZMP).  Accordingly, revised plans (Revision date January 12, 2009) 

showing the rezoned portion of the subject property and the requested relief were submitted and 

accepted and marked as Petitioners’ Exhibits 2 and 2A. 

                                                 
1 At the outset of the hearing, counsel for the Petitioners amended the Petition for special hearing, which was 
inadvertently filed as a request for amendment of “plat 2, section 2” instead of “plat 3, section 2.”  Since this 
amendment had no effect on the nature of the requested relief, and corrected a simple clerical error, the amendment 
was permitted without objection. 
 



Appearing at the requisite public hearing in support of the request were Arnold E. Jablon, 

Esquire, of Venable, LLP, representing Thomas and Cynthia Hutson, property owners, and  

Thomas A. Church, Professional Engineer with Development Engineering Consultants, Inc., who 

prepared the site plans and provided expert testimony with respect to the proposal and the 

County’s zoning and development regulations.  Also present were Paul G. Miller and Kenneth J. 

Wells with Wells Development Corporation.  The issues presented in this case generated 

significant public interest.  J. Carroll Holzer, Esquire represented neighboring property owners as 

well as Teresa Moore and the Valleys Planning Council.  Testifying in opposition were Steven 

Schloss, Larry and Janice Bortner, Michael O’Malley, Thomas Gildee, John Sophocles and 

Martin Buckley.  The Protestants’ opinions are also reflected in a series of letters received in 

opposition, which were collectively marked and received into evidence as Protestants’ Exhibit 1.  

Additionally, Diana Itter, a Community Planner with the County’s Office of Planning, appeared 

but was not called to testify. 

Testimony and evidence describing the subject property and the proposed minor 

subdivision was offered primarily by the Petitioners engineer, Thomas Church, who stated he is 

familiar with the property.  Mr Church, accepted as an expert in land development and zoning, 

provided a background of the Tufton Farms subdivision, which was originally developed 

approximately 32 years ago.  The subdivision (Section Two) consists of 234.58 acres of land 

located south of Shawan Road, east of Dover Road, and northeast of Knox Road in Worthington 

Valley.  This area has justifiably earned a reputation as being one of the finest residential areas in 

the entire metropolitan area.  As shown on Petitioners’ Exhibit 4 (the FDP Plat),  119.58 acres 

are in the R.C.2 zone allowing at the time for the development of up to 20 lots.  The remaining 

115 acres were zoned R.C.5 and allowed for a maximum of 57 lots, creating a total of 77 
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permissible lots in the combined R.C.2/R.C.5 zoning classifications that encompassed the 

subdivision.  The plan shows uniformly large lots with an average lot size of 7.24 acres.  

Mr. Church’s testimony revealed that instead of developing the property to its maximum 

potential, the Developer at that time, Gaylord Brooks Investment Company (Gaylord Brooks) 

proposed and developed only 30 lots with 15 located in the R.C.2 zone and 15 in the R.C.5 zone.  

The Subdivision Record Plat, as well as the Final Development Plan for Tufton Farms, were 

approved by the Office of Planning and Zoning in February 1977.  These documents were 

respectively received into evidence as Petitioners’ Exhibits 3 and 4, and the property at issue in 

this request for special hearing, Lot 26, is illustrated on both of these Exhibits. 

  Mr. Church next proceeded to explain the changes made to the property during the 2008 

CZMP.  Prior to the 2008 changes, the subject property was split zoned R.C.2 and R.C.5.  

However, Issue 2-035 of the 2008 CZMP, which encompassed a total of 130.2 acres throughout 

the Tufton Farms subdivision, in effect downzoned the R.C.5 portion of the Hutson’s property to 

R.C.6.  The R.C.2 portion of the property was not changed or altered in any way by virtue of 

Issue 2-035.   

Further testimony from Mr. Church provided insight as to the specific nature of the 

subject property and requested relief.  Lot 26 is an irregular shaped lot containing a net area of 

5.71 acres that is split-zoned.2  The northern half of the lot is undisturbed and zoned R.C.2, the 

southern half is improved with the Petitioners single-family dwelling and zoned R.C.6.  The 

property is located at the far east end of Tufton Ridge Road, a public road, that terminates in a 

cul-de-sac that marks the termination of the public access road.  According to Mr. Church, the

 
2 The existing Lot 26 is 6.2 acres gross area and 5.6 acres net area. 



property slopes downward towards Tufton Ridge Road, so that entering the property from the 

driveway requires a fairly significant incline.  Petitioners submitted an aerial photograph of the 

property, which was accepted into evidence as Petitioners’ Exhibit 5.  The photograph reveals a 

green, primarily wooded lot with a single-family, two-story dwelling located centrally on the 

property that was built in 1988. 

As illustrated on the site plan (Petitioners’ Exhibit 2A), the Hutdson’s are proposing to 

re-subdivide the property.  Lot 26A would be comprised of 1.580 acres in the northeast corner of 

the property, all of which is located within the R.C.2 zoning classification.  The balance of the 

4.130 acres would become Lot 26B, and is split-zoned (1.205 acres of R.C.2 and 2.925 acres of 

R.C.5).  As noted, the existing two-story dwelling in which the Petitioners reside would be 

known as Lot 26B.  The Petitioners propose the construction of a new dwelling in the southern 

corner of proposed Lot 26A.  The proposed dwelling would be accessed via a private driveway 

that directly connects to the cul-de-sac at the eastern end of Tufton Ridge Road.  According to 

Mr. Church, only .25 acres of land would need to be cleared in order to construct the proposed 

dwelling and driveway on Lot 26A. 

Mr. Church testified that in his opinion, the requested special hearing meets all of the 

criteria in B.C.Z.R. Sections 502.1 and 1B01.3.A.7.  According to Mr. Church, the proposed 

special hearing would not be detrimental to the health, safety, and welfare of the surrounding 

locale, and would not impact traffic or increase congestion as the property is located at the end of 

Tufton Ridge Road without any nearby deficient traffic sheds.  Additionally, the request would 

only require .25 acres to be cleared, and would not affect public utilities or create any risk of fire, 

panic or danger in the surrounding community.  Mr. Church believed that the request would not 

adversely impact school or transportation resources, would not have any significant impact on 



light or air, and would not tend to overcrowd the property or surrounding community.  Finally, as 

required by Section 1B01.3.A.7 of the B.C.ZR., Mr. Church testified that the requested relief is 

consistent with the spirit and intent of the original plan for the Tufton Farms subdivision.  At this 

point, Petitioners rested their case. 

On behalf of the Protestants, J. Carroll Holzer, Esquire declined to cross examine Mr. 

Church, and presented his case solely by asking a series of nearby neighbors to explain their 

opposition to the requested FDP amendment.  As previously stated, Steven Schloss, Larry and 

Janice Bortner, Michael O’Malley, Thomas Gildee, John Sophocles and Martin Buckley all 

appeared and testified.  Teresa Moore of the Valleys Planning Council intended to testify but 

became ill and submitted written objections to the relief requested.  Each of the Protestant 

neighbors, who have all lived in the Tufton Farms subdivision for many years, explained that 

their most decisive factor in moving to this location was primarily influenced by the unique 

nature of the peaceful, wooded surrounding area.  Tufton Farms is an upscale community, and 

several of the Protestants testified that they could have simply purchased a “McMansion” in a 

more typical subdivision, but chose to move to Tufton Farms to live on larger, greener lots that 

feel more like a nature preserve than a suburban subdivision.  Two (2) of the Protestants, Larry 

and Janice Borter, submitted a short video that they filmed while slowly driving down Tufton 

Ridge Road towards the subject property.  The video, which was marked and accepted into 

evidence as Protestants’ Exhibit 2, reveals a densely forested area where homes are not easily 

visible from the public  right-of-way.  Several neighbors can be seen taking a leisurely stroll, and 

the video actually captures deer running across Tufton Ridge Road.  All of the Protestants 

testified that they moved to Tufton Farms for the unique value that such a serene atmosphere 

adds to their life at home. 
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Another common theme advocated by the Protestants’ was the fact that the County 

Council decided to downzone the R.C.5 portion of Tufton Farms thereby demonstrating a 

furtherance of Gaylord Brooks’ intent to keep Tufton Farms largely wooded and undeveloped.   

When the subdivision was first developed, the properties were subject to restrictive covenants 

that prevented further lot development for a period of 25 years.  While these covenants have 

since expired, the Protestants, one by one explained their thinking that the County Council’s 

decision to downzone the area demonstrates an attempt to further the original developer’s intent 

to maintain a uniquely green subdivision with an undeveloped feel.  This position is supported by 

the Office of Planning in its Zoning Advisory Committee comment, dated February 5, 2009, 

wherein it is stated: 

“ . . . the Office of Planning recommends denial of the special hearing to amend 
 the FDP for Tufton Farms Plat 3 Section 2 since the amendment is not within the 
 spirit and intent of the original approved FDP or the first amended  FDP.  Lot 26 
 is one of the smaller lots on this FDP.  It is uniformly wooded.  . . .  The amount 
 of disturbance does not appear to be in accordance with note 7 of the FDP.  Note 
 7 states ‘There shall be no grading of the entire site.  There shall be no clear 
 cutting of trees & shrubs from any lot.  Only dead, or damaged trees necessary for 
 the construction of homes & drives are to be removed.  Minimal grading shall be 
 performed as required for the  construction of the home and  drive on any lot.’” 

 
 This is a difficult case, and I am not persuaded that the request for special hearing should 

be granted.  First, it is important to remember that the relief requested by the Petitioners involves 

an an amendment to an existing final development plan.  The source of the law governing such 

an amendment is Bill 100-70, which included B.C.Z.R. Section 1B01.3 to regulate proposed 

amendments in Density Residential Zones.  In 1975, Council Bill 98-75 extended this protection 

to Resource Conservation Zones by incorporation in B.C.Z.R. Section 1A00.4.   

 For residential subdivisions, where lots have been developed prior to a requested 

amendment, the regulations set up a review process that requires satisfaction of the special 
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exception standards contained in B.C.Z.R. Section 502.1 as well as the following additional 

criteria contained in Section 1B01.3.A.7.b(3):  

“It must be determined in the course of the hearing procedure that the amendment 
would be consistent with the spirit and intent of the original plan and of this 
article.” 

 
The legislative intent was to provide protection to the neighborhood, including other property 

owners in the subdivision.  This requirement is furthered by Section 1B01.3.A.7.c(4) of the 

B.C.Z.R., which states that: 

“The Zoning Commissioner and the Director of Planning must certify that the 
amendment is in keeping with the spirit and intent of this article and other 
Baltimore County land use and development requirements administered by them, 
and both must certify that the amendment does not violate the spirit and intent of 
the original plan.” 

 
As previously stated, the Office of Planning submitted a ZAC comment in which Planning  

recommended denial of the requested relief.  The Office of Planning commented that Lot 26 is 

one of the smallest lots in the subdivision.  In this regard, it should be apparent to the eye when 

focusing on the “Tufton Farms” FDP that the plan presents uniform large lots.  The proposed Lot 

26A is 1.58 acres and, by contrast, would be the smallest R.C.2 lot in the entire subdivision.   

 It is clear after considering the testimony of those that live in this community and the 

position of the Office of Planning that they believe that the relief requested by the Petitioners is 

inconsistent with the spirit and intent of the original FDP.  Thus, compliance with Section 

1B01.3.A.7.b(3) of the B.C.Z.R has not been met. 

 Based upon the evidence and testimony presented at the public hearing, I find that the 

special hearing requested, if granted, would violate the spirit and intent of the original FDP for 

Tufton Farms.  Mr. Church testified that although Gaylord Brooks, the initial developer, could 

have developed 77 lots in Tufton Farms, he chose only to develop 30.  Many of the lots were 
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restricted by additional covenants preventing any further development for 25 years.  While the 

covenants have since expired, I am persuaded that the County Council’s decision to downzone 

130.2 acres of Tufton Farms pursuant to Issue 2-035 of the 2008 CZMP discloses a continuing 

desire to maintain the original spirit and intent of the FDP for Tufton Farms.3  The Protestants 

each testified to the uniquely peaceful and forested nature of their properties, and their fear that 

permitting the Hutson’s to subdivide and create a 1.5 acre improved lot in the midst of large 

wooded properties ranging from 6-9 acres in size would mark a significant departure from the 

sentiment expressed by Gaylord Brooks when it originally limited development to 30 lots.  I am 

convinced after reviewing the evidence presented at the public hearing that the requested 

amendment would violate the spirit and intent of the original FDP.  Accordingly, I am persuaded 

that the Petitioners’ request for special hearing should be denied. 

 There are also the substantive provisions of B.C.Z.R. 1B01.3.B.2 which control density 

which is also detrimental to Petitioners cause.  Bill 98-75 created the Resource Conservation 

Zones (R.C.2, R.C.3, R.C.4 and R.C.5).  As enacted in Bill 98-75, the R.C.2 zone listed, for areas 

of more than 20 acres, a maximum density of 0.2, one lot per five (5) acres.  As stated above, this 

original R.C.2 zone permitted 20 lots in Section Two of “Tufton Farms”.  There was no 

provision in Bill 98-75 to immunize or extend approved plans so as to immunize them from 

legislative zoning reclassification applicable to amendments of subdivision plans and plats. 

 In 1979, the County Council passed Bill 178.  It strengthened the R.C.2 zone subdivision 

lot density restrictions by amending B.C.Z.R. 1A01.3.B.1.  This subsection currently states: 

                                                 
3 This Commission previously considered and granted two (2) requests for special hearing to subdivide properties in 
the Tufton Farms subdivision (See 07-470-SPH and 08-140-SPH).  However, these cases were presented to the 
Deputy Zoning Commissioner prior to the 2008 CZMP where the County Council downzoned 130.2 acres of the 
Tufton Farms subdivision.  I find it persuasive that this recent downzoning represents the Council’s attempt to 
further the spirit and intent of the original FDP by promoting large, wooded lots and preventing future subdivisions 
in Tufton Farms.   
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 “1.  Subdivision lot density.  No lot of record lying within an R.C. 2 Zone and 
 having a gross area of less than two acres may be subdivided.  No such lot having 
 a gross area between two and 100 acres may be subdivided into more than 
 two lots (total), and such a lot having a gross area of more than 100 acres may 
 be subdivided only at the rate of one lot for each 50 acres of gross area.  In 
 cases where land in single ownership is crossed by existing or proposed roads, 
 right-of-way or easements, the portions of land on either side of the road, right-
 of-way or easement shall not be considered separate parcels for the purpose of 
 calculating the number of lots of record.” 
 
 
 The “Tufton Farms” Section Two area still contains 119.58 acres classified in the R.C.2 

zone.  There has thus been no change in the zoning classification since 1976.  If this entire area 

were subdivided for the first time today, the tract area of 119 acres would support a maximum of 

two (2) lots.  The developer, Gaylord Brooks, was thus fortunate to have developed the property 

in 1977, before the establishment of stronger restrictions in 1979. 

 The present case involves the resubdivision of a major subdivision from 32 to 33 lots4, 

not a “minor subdivision” of Lot 26.  It also is more than a “refinement”.  Council Bill 24-08 

clarified that “any amendment to a plan or plat that results in an increase in density or increase in 

the number of buildable lots is a material amendment .  It should be remembered that one lot 

approval may be followed by another so that the cumulative effect could significantly increase 

the size of a subdivision. 

 In sum, the current subdivision lot density control under B.C.Z.R. 1B01.B.2 does not 

depend for implementation on whether the old subdivision was in its time platted to the 

maximum density than allowed.  The statutory language looks forward under the current law, not 

backward to what the developer might have done under the older law.  Moreover, as a practical 

                                                 
4 The record plats consist of 32 large wooded estate lots, not as shown on the approved Final Development Plan.  
This is due to the resubdivision of Lots 12, 13 and 22 by record plat in 1979 without amendment of the FDP.  There 
are 15 dwellings in the R.C.6 zone, 15 dwellings in the R.C.2 zone and two (2) vacant lots, Lot 30 in the R.C.6 zone 
and Lot 22A in the R.C.2 zone. 
 

 9



 10

matter, to argue about what a developer might have done in the distant past is speculative.  There 

may be a variety of reasons, as is the case here why Gaylord Brooks chose to plat and sell 30 

lots, and no more.  It is enough that the “Tufton Farms” subdivision at issue in the present case is 

already over density under current law, and that no more is allowed.  The County Council, in 

2006, passed Bill 24.  This amended County Code Sections 32-4-104 and 32-4-262 to underline 

that all development plans, as well as material amendments to development plans, must comply 

with current law.  In other words, older subdivisions are not in a time capsule which allows their 

expansion as if proposed at the time of the original plan.  Accordingly, for this additional reason, 

I am not inclined to grant the Petitioners’ request to create a 16th R.C.2 lot on the 119.58 R.C.2 

acres in Tufton Farms. 

 Pursuant to the advertisement, posting of the property and public hearing on this Petition 

held, and for the reasons set forth above, the relief requested shall be denied. 

 THEREFORE, IT IS ORDERED by the Zoning Commissioner for Baltimore County, 

this 20th day of February, 2009, that Petitioners’ request for Special Hearing relief pursuant to 

Section 500.7 of the Baltimore County Zoning Regulations (B.C.Z.R.) to allow an amendment to 

the Final Development Plan (FDP) entitled “Tufton Farms, Section Two”, to permit the re-

subdivision of Lot 26, Plat 3, Section 2, into two (2) lots pursuant to B.C.Z.R. Sections 1A00.4 

and 1B01.3.A.7, in accordance with Petitioners’ Exhibits 2 and 2A, be and is hereby DENIED. 

 Any appeal of this decision shall be taken in accordance with Baltimore County Code 

Section 32-3-401.   

       ___SIGNED____________ 
WJW:dlw      WILLIAM J. WISEMAN, III 
       Zoning Commissioner for 
       for Baltimore County 


	FINDINGS OF FACT AND CONCLUSIONS OF LAW

